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CORRIGENDA. 
i 

Page  30,  Une  27,  for  "  1854,"  read  « 1866." 
„     31,  line   i,/or  "of,"  read  "at." 
„     36,  line  17,  for  "  reoognized,"  read  **  recognizes." 
„     42,  margin, /i^  "  stpmother,"  read  "  stepmother." 
„     45,  line  10,  and  at  end  of  page  238,  add  "  In  the  matter  of  Paunamotiey 
Dceteoy  decided  by  Gkirth,  G.J.,  and  Markby,  J.,  on  the  4th  of  June  1878,  it  was  held 
that,  under  Hindn  law,  the  relations  of  an  infant,  other  than  his  father  and 
mother,  haTS  not,  without  being  appointed  guardians  by  a  Civil  Court,  any  abso- 
lute right  to  the  custody  of  his  person.*' 

Page  118,  note  1,  deU  «  Act  IV  (B.C.)  of  1870." 
„    124,  line  23,  for  "orwhe  ther,"  read  "or  whether.*' 
„    164,  note  2,  for   «  XII,"  read  « XI." 
„    323,  note  5,  for   «  X,"  read  «  IX" 

334,  line  21,  for  «<o  fneed,"  read  "of  need." 
343,  line  17,  for   "  tnute,''  read  "  trmtentr 
358,  note  2,  for   "  Bngish,"  read  "  English." 
389,  note  4,  for   « IX,"  read  «  XIX" 
418,  note  3,  for   « 1867,"  read  "  1877." 
421,  note  3,  for   "464,"  read  "444." 


M 

J» 
» 


L 

I 


1 


I 


i 


r 


•         • 


LECTDRE  I. 


THE  AGE  OF  MAJORITY. 

• 

The  subject  of  the  course  of  lectures  which  I  pro- 
pose to  deliver  is  the  iJw  relating  to  the  disability 
of  infancy  in  the  Bengal  division  of  the  Presidency 
of  Fort  William. 

An  infant,  in  the  legal  sense  of  the  term,  is  a  per- 
son who^as  not  attained  the  age  of  majority  accord- 
ing to  the  personal  law  to  which  he  is  subject. 

This  age  is  arbitrarily  fixed  by  the  law  of  each 
country,  and  is  chosen  with  reference  to  the  time 
of  life  when  persons  ordinarily  have  attained  years 
of  discretion  and  are  capable  of  the  management 
of  their  own  affairs. 

In  consequence  of  their  want  of  experience,  and 
'of  the  immaturity  of  their  judgment,  the  laws  of  all 
countries  provide  for  the  care  and  protection  of  the 
persons  and  property  of  infants  ;  and  infants  are 
declared  incapable  of  entering  into  many  of  the 
transactions  of  life. 

During  the  course  of  my  lectures  I  shall  have  to 
consider  the  incapacity  of  infants  according  to  the 
law  current  in  Bengal,  and  the  provisions  made  by 
that  law  for  the  protection  of  their  persons  and 
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property.     The  pi;pseDt^  lecture  will  be  devoted  to  a 
consideration  of  the  age  of  majoril^  in  Bengal. 
Thea^eof      Until  the  passing  of  the  Indian  Majority  Act^ 

majority  in  •  ^  o  j 

Bengal,     there  was  no  uniform  age  of  majority  in  Bengal. 
The  age  of  majority  of  Hindus  and  Mahomedans 
was  determined  by  the  provisions  of  their  respective 
laws,  modified  under  certain  circumstances  by  Eng- 
lish   legislation;    while  tl|e   limit  of  the  minority 
'    of  European  British  subjects,  and  other  inhabitants 
of  Bengal,  was  derivable  from  other  sources  of  law. 
Hindu  law.      ^ho  Hiudu  law  does  not  seem  to  have  originally 
Menu,       fixed  any  specific  age  of  majority.     Menu  %ays* — 
'*  Let  a  Brahmin,  having   dwelt  with  a  preceptor 
during  the  first  quarter  of  a  man's  life,  pass  the 
second  quarter  of  human  life  in   his   own  house, 
when  he  has  contracted  a  legal  marriage."     Then 
we    hafe   the   following  sloka  from    the    Narada 
Smriti:'   "From  the  moment  God  gives  life,   tijl 

'  IX  of  1875 :  came  into  force  2nd  June,  1875. 

'  According  to  the  Gloss  of  Colluca,  translated  by  Sir  W.  Jonea,^ 
cbap.  iv,  sloka  1. 

*  See  the  Maharajah  of  Yizianagram's  speech  in  the  discussion  in  the 
Legislative  Council  on  the  Indian  Majority  Bill.— 5u/>p2tfmeii/  to  the 
Gazette  of  India,  of  April  25tt,  1874,  at  p.  671. 

In  Golebtooke*s  Digest,  Bk.  ii,  chap,  ii,  verse  15,  edn.  1801,  Vol.  II, 
p.  115,  the  sloka  is  thus  translated  : 

**An  infant  (nisu)  before  his  eighth  year  must  be  considered  a« 
similar  to  a  child  in  the  womb ;  but  a  youth  or  adolescent  (p&gencia) 
18  called  a  minor  until  he  has  entered  his  sixteenth  year:  afterwards 
he  is  considered  as  acquainted  with  affairs,  or  adult  in  law,  and  becomes 
independent  on  the  death  of  both  parents ;  but,  however  old,  he  is  not 
deemed  independent  while  they  live."  See  also  Bk  I,  chap,  v,  verse 
188,  at  Vol.  I,  p.  293. 


Narada 
Smriti. 


«  , 
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eight  years  of  age,  a  child  jmayj)e  considered  as  if 
in  the  womb ;  frofd  his  eighth  year,  till  his  sixteenth 
year,  he  may  be  called  a  bo}»;  and  then  a  youth ; 
after  that  period  he  can  begin  to  see  for  himself 
independent  of  his  parents*."  The  interpretation 
put  upon  this  last  sloka  by  the  pundits  was,  that 
the  sixteenth  year  is  the  limit  of  minority  for 
Hindus  ;  and  this  seem^  to  be  supported  by  several 
parallel  texts,  though  opinions  varied  as  to  whetlier 
the  limit  was  the  first  or  the  last  day  of  the^  six* 
teenth  year.* 

Thef  writers  of  the  Bengal  school  of  law  accepted  ]^jjff*^ . 
the  first  day  of  the  sixteenth  year, — that  is  to  say, 
the  termination  of  the  fifteenth  year,^  as  the  limit 
of  minority^  both  for  males  and  females  f  and  this 
interpretation  was  followed  by  the  English  courts 
of  law  in  Bengal,  and  so  adopted  as  the  l^gal  age 
of  majority  of  Hindus  subject  to  the  Bengal  school 
of  law/ 


*  See  remarks  in  note  to  Luchmun  Das  v.  lioopchandf  6  Sel.  Rep. 
115. 

'  Luchmun  Das  v.  Roopchand,  5  Sel.  Kep.  115.  See  Annotation  of 
Srikrishna  to  Duyabbaga,  cliup.  iii,  sec.  I,  verse  17.  1  Macnaghten^s 
Hindu  Law,  edn.  1829,  p.  103. 

3  2  Macnaghten's  Hindu  Law,  edn.  1828,  p.  220. 

«  See  Cally  Chum  MulUck  v.  Bhuggohutty  Chum  Mullick,  10  B.  L. 
B.  231 ;  S.  C.  19  W.  R.  G.  K.  110.  See  also  Monsoor  Ali  v.  Ramdyal, 
3  W.  K.  O.  R.  50 ;  Deobomoyee  Dassee  ▼.  Joggessur  Hati^  1  W.  R.  C.  R. 
75 ;  Luchheenarain  Mojoomdar  v.  Muddhosoodun^  S.  D.  A.  1853,  p.  505 ; 
luid  Sheebiunher  Doss  v.  Ulick  Chunder  Aych^  15  S.  D.  A.  886 ;  and  also 
Culebrooke's  Digest,  6k.  i,  cbap.  v,  verse  188. 
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Benares, 
and  Mithi- 
la  schools. 

Jain  law. 


Hahome- 
dan  law. 


The  Benares  ai^  Mithila  schools  of  law  placed 
the  age  of  majority  at  the  expiratic^  of  the  sixteeuth 
year/  which  is  also  die  limit  of  minority  for  persons 
subject  to  the  Jain  law.' 

According  to  Macnaghten,'  under  the  Mahomedan 
law  current  in  Bengal,  all  persons,  whether  male 
or  female,  are  considered  minors,  until  after  the 
expiration  of  the  sixteenth  y year,  unless  symptoms 
of  puberty  appear  at  an  earlier  period.^ 

There  is  no  doifbt  that  puberty  is  the  test  of 
majority  according  to  Mahomedan  law  ;^  but  Mac- 
naghten's  statement  of  the  age  of  majority  does 
not  seem  to  be  supported  by  any  other  authority. 
Indeed)  in  another  part  of  Macnaghten^s  own 
work,  the  expiration  of  the  fifteenth  year  is  stated 
as  the  time  of  the  attainment  of  majority  by  per- 
sons subject  to  the  Mahomedan  law;^  and  this 
latter  age   seems   to   have  been   adopted  by   the 

-   ■  ■  ■        I  .  .  .  I      ■  -  .1        ■  ■  ■  ■^ 

'  2  Strange*8  Hindu  La.w,  edn.  1880,  pp.  76  and  80. 

'  Maharaja  Govincbiath  Roy  v.  Gulal  Ckand,  6  Sel.  Kep.  280. 

'  Principles  of  Mahomedan  Law,  4th  edn.,  p.  62. 

*  Followed  in  Moohram  y.  Syud  Agha  Meer^  S.  D.  A.,  1856,  p.  573; 
and  Abdool  Oahab  Chowdhry  v.  Muuamut  EUai  Banoo,  8  W.  R. 
C.  R.  301.  • 

«  Sev.  Rep.,  8.  D.  A.,  Ben.,  lY,  p.  851.  Baillie*s  Law  of  Sale,  2. 
In  his  speech  on  the  Majority  Bill,  reported  at  p.  670  of  the  Supple- 
ment to  the  Gazette  q/* /lufia  for  April  25th,  1874,  the  Maharajah  of 
Yizianagram  quotes  the  opinion  of  Munshi  Amir  Ali,  whom  he  des- 
cribes as  an  acknowledged  and  highly  respectable  Mahomedan 
authority,  that  the  age  regarding  majority  prescribed  in  the  Mahomedan 
law  has  direct  re^rence  to  young  persons  acquiring  right  for  practis- 
ing offices  connected  with  religion. 

*  Macnaghten*8  Precedents  of  Mahomedan  Law,  Chap.  VI,  case  17. 
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English   courts   of    law   a%  the.  period   at    which 
Mahomedans  att^iined  the  age  of  majority. 

In  the  Koran  it  is  said/  "Examine  the  orphans  The  Koran.  . 
until  they  attain  the  age  of  marriage  (or  age  of 
maturity) :  hut  (i.e.,  and  then)  if  you  perceive  they 
are  able  ta  manage  their  affairs  well,  deliver  their 
substance  unto  them  ;  and  waste  it  not  extrava- 
gantly, or  hastily,  because  they  grow  up  (i.e., 
because  tney  will  shortly  be  of  age)  to  receive 
what  belongs  to  them." 

In  addition  to  the  bnlugh^  or  age  of  puberty,  they 
must  haye  attained  the  rashad^  or  true  path, — i.e.,  the 
know;ledge  to  judge  good  from  bad,  to  understand 
religious  matters,  and  to  manage  their  property 
efficiently,  before  the  property  can  be  delivered  over 
to  them.' 

But  Durral  Mookhtar,  who  was  one  of  rtie  chief  purrai 
commentati^s  on  the  Koran,  expressly  lays  down,^ 
that  the  completion  of  the  fifteenth  year  is  the  limit 
of  minority,  unless  signs  of  puberty  occur  at  an 
earlier  age;  and  this  authority  is  supported  by  the 
Jami«ur-Ramuz. 

Haneefa  fixed  the  age  of  majority  for  males  at  the  Haneefa. 
completion  of  eighteen  years,  and  for  females  at  the 

>  Chap.  IV,  Sale*8  Translation,  edn.  1865,  p.  60. 

*  Durral  Mookhtar.    See  Supplement  to  Oazette  of  India,   April 
25th,  1874,  p.  670.  « 

*  Pp.  685  and  686.    See  Tagore  Law  Lectures  for  1873,  by  Shama 
Churn  Sircar,  p.  473. 


.  Mookhtar. 
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Hedava. 


completion  of  seventeen  years,  if  they  do  not  show 
signs  of  puberty  at  an  earlier  age.  Haneefa's  two 
AbuYusuf  disciples  (Abu  Yusuf  and  Muharamed)  fix  the  age 
hammed.  Qf  majority  at  the  end  of  the  fifteenth  year-for  both 
males  and  females,  and  there  is  one  report  of 
Haneefa  to  the  same  effect.'  The  opinions  of  Abu 
Yusuf  and  Muhammed  on  this  subject  may  be 
taken  as  equal  to,  if  not  Surpassing  that  of,  their 
master.* 

The  author  of  tke  Hedaya'  may  be  also  taken 
as  supporting  the  opinion  of  the  two  disciples  in 
preference  to  that  of  their  master.*  • 

There,  therefore,  seems  to  be  great  uncertainty  as 
to  the  limit  of  minority  under  the  Mahomedan 
law  for  males  as  well  as  for  females;^  but  it  is 
clear  that  all  writers  concur  in  fixing  puberty  as 
the  test*  of  majority,  with  this  proviso  that  the 
earliest  age  of  majority  was  twelve  yeafs  in  respect 
of  a  boy  and  nine  years  in  respect  of  a  girl. 

The  result  of  the  better  authorities  seems  to  be. 
that,  under  the  Mahomedan  law,  at  the  expiration 
of  the  fifteenth  year  an  irresistible  presumption  of 
puberty  arises  ;    and  that  every  person  who  has 

»  See  Hedaya  Bk.  xxxv,  chap.  ii.  Hamilton's  Translation,  edn.  1791, 
Vol.  Ill,  pp.  482  and  483. 
»  See  Morley's  Digest,  Introduction,  pp.  cclxii  and  cclxiii. 
'  Sheikh  Bnrhad-uddin  Ali. 

*  See  Tagore  Law  Lectures  for  1873,  note  to  p.  474. 

*  See  Rajah  £!naet  Hossein  v.  Ranee  Roshun  Jakan,  5  W.  R. 
C.  R.  5;  an^^  Newab  Mulka  Jehan  Sahiba  v.  Mahomed  Ushkurree 
Khm,  26  W.  R.  C.  R.  26. 


Kesiilt  of 
*  authorities. 
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not  before  that  age  arrived  at  pijberty  must  at  that 
age  be  considered  an  adult  in  law. 

Thus  the  Hindu  and  Mahomedan  laws  current 
in  Bengal,  although  they  prescribed  no  specific  age 
for  the  termination  of  minority,  indirectly  pointed 
to  the  end  of  the  fifteenth  year  as  the  time  when 
persons  are  to  be  considered  competent  to  manage 
their  own  affairs.^  t 

This  a^e  was  recognised  as  the  age  of  majority  R«ff-  x  of 
for  Hindus  and  Mahomedans*  by  section  28  of 
Begulation  X  of  1793,'  which  declared  that  minor- 
ity with^respect  to  both  Hindus  and  Mahomedans 
is  limited  to  the  expiration  of  the  fifteenth  year. 
That  section   was,  however,  rescinded  by  Eegula- Reg.  xxvi 

'  '  ^  S  of  1793. 

tion  XXVI  of  the  same  year,  by  which'  the  minor- 
ity of  Hindu  and  Mahomedan  proprietors  of 
estates,^  paying  revenue  to  Government, •was  de- 
clared to  extend  to  the  end  of  the  eighteenth  year. 

This  rule  applied,  whether  the  estates  were  per- 
manently or  temporarily  settled;*  and  whether  the 
proprietors  were  in  or  out  of  possession.^    It  applied 


■  See  the  Preamble  to  Regulation  XXYI  of  1793. 

•  The  Regulation  which  established  the  Court  of  Wards. 

•  Sec.  2.  Regulation  XXVI  of  1793,  was  repealed  by  Act  XXIX 
of  1871. 

^  By  Sec.  3.  This  included  joint  undivided  estates,  for  the  manaire- 
ment  of  which  a  surbarakar,  or  manager,  was  required  to  be  appointed 
by  the  proprietors  by  section  23,  Regulation  VIII  of  1793. 

•  Huromonee  Dehi  ▼,  Tumeezoodeen  Chowdhry^  7  W.  R.  C.  R.  181. 

'  See  Ranee  Roshun  Jahan  v.  Rcffak  Syud  Enaet  Hosaain, 
5  W.  R.  0.  R.  5  ;  S.  0.  W.  R.,  1864,  p.  83. 
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Act  XL  of 
1858. 


to  co-sharers  as  well  as  to  proprietors  of  entire 
estates/  This  extension  of  the  age  of  majority 
has  also  been  held  to  refer  to  all  acts  done  by  such 
proprietors,  both  as  to  matters  connected  with  their 
real  estate  and  as  to  matters  of  personal  contract.^ 
Regulation  XXVI  of  1793  was  never  registered,' 
and  therefore  did  not  apply  to  Calcutta. 

The  next  enactment,  affecting  the  age  of  majority 
of  Hindus  and  Mahomedans  in  Bengal,*  was  Act 
XL  of  1858/ 

That  Act  was  passed  for  the  purpose  of  making 
better  provision  for  the  care  by  the  civil  jxourt  of 
the  persops  and  property  of  minors  (not  being 
European  British  subjects),^  who  had  not  been 
brought  under  the  superintendence  of  the  Court  of 
Wards  ;^  and  for  that  purpose  it  was  provided^  that 
the  care  of  *the  persons,  and  the  charge  of  the 
property  of  such  minors,  should  be  subject  to  the 
jurisdiction  of  the  civil  court. 


»  W.  R.,  1864,  p.  83. 

*  See  Bykuntnath  Roy  Chowdhry  v.  N,  P,  Pogose,  6  W.  R.  C.  R.  2. 
Contra,  Seebsanker  Doss  ▼.  Ulick  Chuuder  Aychj  \5  S.  D.  A.  889. 

'  See  Jn  the  goods  of  Ounga  Prosad  Gosain^  5  B.  L.  R.  80,  and 
4  B.  L.  R.  App.  43. 

*  The  provisions  of  Act  XL  of  1858  are  considered  in  Lectare  lY, 
post 

*  See  sec.  2.  The  Act  applied  not  only  to  proprietors  of  land  paying 
revenue  to  Government,  but  to  all  persons  not  being  European  British 
subjects.  Ldkhikant  DtUl  v.  Jagabandu  Chuckerbutty^  3  B,  L.  R. 
App,  79;  S.  C.  11  W.  R.  C.  R.  561. 

*  See  the  preamble  to  the  Act. 
'  Sec.  2. 
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Tlie  26th  section  of  Act  XI4  of  1858  is  as  fol- 
lows— "For  the  purposes  pf  this  Act  every  person 
shall  he  held  to  he  a  minor  ^ho  has  not  attained 
the  age  of  eighteen  yeaflrs." 

It  was  for  some  time  doubtful  whether  the  effect 
of  this  section  was  to  cause  a  general  extension  of 
the  age  of  majority,  or  whether  its  operation  was 
confined  to  cases  where  the  estate  of  the  minor 
had  been*  brought  under  the  charge  of  the  Civil 
Court.  The  latter  constructionVas  put  ;ipon  it  by 
the  decisions  of  two  Division  Benches  of  the  High 
Court ;  ^  J}ut  in  the  latter  one  of  those  two  decisions 
the  junior  judge,  Mr.  Justice  Phear,  expressed  his 
doubts  as  to  the  correctness  of  this  view  of  the  law. 
He  there  says : 

"  It  seems  clear  from  the  words  of  section  20  *  of  Mansur  au 

v.Ramdyal. 

Act  XL  of  1858,  taken  together  with  section  26, 
that  the  jurisdiction  of  the  Civil  Court  over  the 
person  and  property  of  the  minor  continues  until  the 
age  of  eighteen,  whether  its  intervention  be  invoked 
or  not.  If  intervention  does  not  take  place  before 
fifteen,  then  on  attaining  that  age,  according  to  the 
case  above  referred  to,'  the  minor  becomes  of  full 

'  Deohomoyee  Dassee  v.  Juggessur  Hatij  1  W.  B.  C.  B.  75,  and 
Mansur  AU  ▼.  Ram  Dyal,  3  W.  B.  C.  B.  50. 

°  Sec,  20.— ><*  If  the  disqualification  of  a  person  for  whose  benefit  a 
salt  shall  have  been  instituted  under  this  Act,  cease  before  the  final 
decision  thereof,  it  shall  be  lawful  for  such  person  to  continue  the  pro- 
secution of  the  suit  on  his  own  behalf."  * 

'  Deobomoyee  Dassee  V.  Jtiggessur  Hati,  I  W.  B.  C.  B.  75. 

2 


"I  • 


• 


10  THE    AGE  'of,  MAJORITT.  fLEC.   !• 

♦  ♦  •- 

sige,  capable  of  leg^jUy  exercising  all  rights  of  owner- 
ship in  such  a  way  as  to  bind  himself  and  his  property, 
and  time  commences«to  run  against  him  in  regard 

m 

to  any  causes  of  action  which  he  may  possess. 
But  during  the  succeeding  three  years,  could  not  a 
next  of  kin  apply  to  the  Civil  Court  under  sec- 
tion 3  ^  of  the  Act,  and  obtain  charge  of  the  statutable 
minor's  property  ?  And  if«o,  would  not  the  statut- 
able minority  date  back  to  the  minor's  birth,  and 
cover  the  period  cTuring  which  he  was,  supposing 
the  case  of  Deohomoyee  Dassee  v.  Juggessur  Hati  * 
to  be  correct,  legally  dealing  with  his  property  sui 
juris  f  If  this  period  does  so  become  cohered  by 
the  new  minority,  how  are  the  minor's  acts  daring 
that  interval  to  be  thereby  affected ;  and  will  the 
circumstance  that  time  (if  such  has  been  the  case) 
has  once  commenced  to  run  against  the  minor  in 
any  way  alter  the  time  of  limitation  to  be  again 
allowed  him  after  he  attains  the  age  of  eighteen  ? 
The  difficulties  above  suggested  as  consequent  on 
the  decision  quoted  seemed  to  me  to  throw  doubt  on 
its  correctness,  and  to  lead  to  the  inference  that  the 
legislature  must  have  intended  a  somewhat  more 
extended  meaning  to  be  given  to  the  words  "  pur- 
poses of  this  Act"  than  is  attributed  to  them  in 
Deohomoyee  Dassee  v.  Juggessur  Hati.^    If  these 


«  See/?M/,  Lecture  IV.  »  1  W.  R.  C.  R.  75. 

^  IW.R.  C.  R.  75.- 
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words  could  be  considered  as  equivalent  to  "  rela- 
tive to  all  that  forms  the  subject  of  this  Act/'  then 
the  limit  of  minority,  as  regards  the  exercise  of 
proprietary  rights,  would  be  fixed  at  eighteen  years 
of  age  for  all  cases  whatever,  irrespective  of  whether 
the  Civil  Courts  had  intervened  by  any  direct  act 
or  not,  and  all  cause  of  anomaly  would  disappear." 

Mr.  Justice  Phear's  above  opinion  was  confirmed,  Madimsu- 

*-  '  danManjee 

and  his  dcmbts  set  at  rest,  by  the  decision  of  a  Full  Sjn^^^e^I 
.  Bench  of  the  High  Court  in  the  case  of  Madhu-  ^ 
stidan  Manjee  v.  Dehigobinda  Newgi^^  which  practi- 
cally reversed  the  rulings  of  the  Division  Benches 
in  the  ci»se  of  Monsoor  AH  v.  Ramdyal '  and  Deobo- 
taoyee  Dassee  v.  Juggesmr  Hati  *  above  referred  to. 
In  Madhusudan  Manjee^ s  case,  it  was  held  that  under 
the  true '  construction  of  section  26  of  Act  XL  of 
1858,  a  person  under  the  age  of  eighteen  years  was 
as  much  a  minor  for  the  purposes  of  the  Act  if  pro- 
ceedings had  not  been  taken  in  the  Civil  Court  for 
.  the  protection  of  his  property  or  for  the  appoint- 
ment of  a  guardian  of  his  person,  as  if  such  pro- 
ceedings had  been  taken^  under  the  Act. 

The  learned  judge   (Peacock,  0,  J.),  who  deli-        • 


»  1  B.  L.  Bf,  F.  B.  49 ;  S.  C.  10  W.  R.  F.  B.  36. 

»  3  W.  R.  C.  R.  50.  »  1  W.  R.  C.  R.  75. 

*  Followed  in  Tarinee  Pershad  Sein  v.  Dwarkanaih  Rukhit^  15  W 
K.  C.  R.  452 ;  and  In  the  goods  of  Ounga  Proshad  Oosain^  fi  B.  L.  R. 
81.  See  Lakikant  Dutt  v.  Jagabandhu  Chucherhutty^  3  B.  L.  R.  App. 
79;  S.  C.  U  W.  R.  C.  R.  561. 
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vered  the  judgment  of  the  Full  Bench,  does  not 
seem  to  have  construed  the  words  *'for  the  pur- 
poses of  this  Act,"  tUough  the  effect  of  the  decision 
is  to  show  that  these  words  bear  the  meaning  attri- 
buted to  them  by  Mr.  Justice  Phear,  namely,  that  the 
words  "for  the  purposes  of  the  Act "  in  section  26 
means  "  relative  to  all  that  forms  the  subject  of  the 
Act/'  and  that,  for  all  purposes  relating  to  their 
property  or  to  the  custody  of  their  pefsons,  the 
age  of  majority  of*  persons  subject  to  Act  XL  of , 
1858  was  eighteen  years.  This  interpretation  is  in 
accordance  with  the  ordinary  rules  for  the  construc- 
tion of  legislative  acts,  and  it  is  a  presumption  of 
law  that  the  legislature  does  not  intend  any  altera- 
tion in  the  existing  law  beyond  what  it  explicitly 
declares,  either  in  express  terms  or  by  unmi&takeable 
implication;  or,  in  other  words,  beyond  the  imme- 
diate scope  and  object  of  the  statute.^  The  imme- 
diate scope  and  object  of  Act  XL  of  1858  is  to 
protect  the  persons  and  property  of  infants. 

In  another  case  Mr.  Justice  Phear  held  that 
Act  XL  of  1858  makes  eighteen  years  the  limit  of 
minority  for  all  purposes  of  contract.* 

In  the  reference  made  to  the  Full  Bench  in  Madhu- 
sudun  Manjee^s  case,*  Mr.  Justice  E.  Jackson  con- 

'  Maxwell  on  the  Interpretation  of  Statutes,  66. 

*  Jadunath  Mitter  v.  Bolye  Chand  DuU,    7  B.  L.  R.  607.     See 
Archer  ▼.  WatkiM,  8  B..L.  R.  379. 

»  1  B.  L.  R.  F.  B.  53. 
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sidered  the  words  "  for  the  purposes  of  this  Act  '^ 
to  mean  that,  to  enable  the  civil  court  to  exercise 
its  jurisdiction  over  the  property  and  persons  of 
minors  up  to  a  proper  age,  the  law  of  minority 
which  usually  prevailed  was  declared  to  be  altered 
and  extended  to  eighteen  years.  In  the  same  refer- 
ence Mr.  Jackson  said — ^^  I  cannot  read  this  law  as 
having  any  other  effect « than  altering  the  general 
law  of  mKUority,  and  in  fixing  one  law  for  all 
minors  not  taken  under  the  charge  of  the  Court  of 
Wards,  and  not  European  British  subjects,  'viz., 
eighteen  ^ears  of  age  "  There  may  be  some  doubt, 
however,  whether  tRe  words  "  for  the  purposes  of 
this  Act'*  bear  the  whole  of  this  construction,  and 
whether  in  matters  which  are  entirely  independent 
of  the  esrercise  by  the  civil  court  of  its  jurisdic- 
tion over  the  persons  and  property  of  miHors,  the 
age  of  majority  did  not  remain  unaffected  by  the 
provisions  of  section  26. 

The  decision  in  Madhusudan  Manjee^s  case  does 
not  seem  to  go  so  far  as  to  declare  that,  for  all 
purposes,  the  age  of  majority  was  altered  by  sec- 
tion 26  of  Act  XL  of  1858,  although  that  construc- 
tion has  been  put  upon  it  by  a  Division  Bench  of 
the  High  Court  in  the  case  of  Lakhikant  Dutt  v. 
Jagahandhu  Chuckerbutty}  Madhusudan  Manjee^s 
case  only  decided  that,  whether  or  not  proceedings 


»  3  B.  L.  R.  App.  79 ;  S.  C.  11  W.  R.  C.  R.  561. 
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have  been  taken  for  the  protection  of  his  property, 
or  for  the  appointment  of  a  guardian  of  his  person, 
every  inhabitant  of  ^Bengal  (not  being  a  European 
British'  subject),  who  has  not  attained  the  age  of 
eighteen  years,  is  a  minor  for  the  purposes  of  Act  XL 
of  18S8;  and  the  Full  Bench  did  not  travel  outside 
that  question,  nor  is  there  anything  in  their  decision 
from  which  the  interpretation  put  upon  it  in  Ldkhi- 
kant  Dutfs  case  can  be  inferred.  In  a  subsequent 
Full  Bench  case,*»  the  court  was  of  opinion  that 
the  word  '  purposes'  in  section  26  referred  to  the 
sections  preceding  it, — ^namely  to  those  providing  for 
the  appointment  of  managers  of  the  property  and 
guardians  of  the  persons  of  minors.  So  Mr.  Justice 
£.  Jackson's  exposition  of  the  law  does  not  seem 
to  have  been  followed  to  the  whole  of  its  extent. 

In  one  case^  Mr.  Justice  Norman  was  of  opinion 
that  section  26  did  not  affect  the  testamentary  capa- 
cities of  those  who  had  attained  the  age  of  majority 
according  to  Hindu  and  Mahomedan  law.  With^ 
respect  to  Hindus  the  Hindu  Wills  Act^  removed 
this  difficulty;  but  it  still  remained  in  the  case  of 
Mahomedans  until  the  passing  of  Act  IX  of  187b. 

It  is  also  a  question  whether  section  26  of  Act 
XL  of  1858  had  any  effect  upon  the  capacity  of 


>  Callychurn  Mullick  v.  Bhuggohutty  Chum  Mulhch,  10  B.  L.  R.  240. 
•  See  In  the  goods  of  Ounga  Prosad  Oosain,  5  B.  L.  R.  81. 
» Act  XXI  of  1870,   sec  2,  incorporating  sec.  46  of   the  Indian 
Succession  Act  (X  of  1865). 
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persons  to  enter  into  a  marriagQ  contract.  As  we 
have  seen,  Mr.  Justice  Phear  held  *  that  that  sec- 
tion  made  eighteen  the  limit  of.  minority  for  all 
purposes  of  contract ;  but  having  in  view  the 
object  of  the  Act,  namely  to  protect  the  persons 
and  property  of  infants,  this  decision  would  seem 
to  have  reference  merely  to  such  contracts  as 
directly  aflFect  the  custody  of  the  persons,  or  the 
property,  \>{  persons  subject  to  the  Act.  As  a 
marriage  contract  does  not  per  ie  directly  affect  the 
care  of  the  persons  or  the  property  of  those  entering 
into  it,  it  is  very  doubtful  whether  a  Hindu  or 
M^homedan  subject  to  Act  XL  of  1858,  and  who 
had  concluded  his  fifteenth  year,  was  not  for  the 
purposes  of  a  marriage  contract  in  the  same  posi- 
tion as  if  be  were  not  so  subjects 

Act  XL  of  1858  has  no  operation  in  rSspect  of 
minors  who  possess  no  property  whatever;  and 
their  age  of  majority  is  not  for  any  purpose  altered 
.by  section  26  of  that  Act.  Although  the  purpose 
of  the  Act  is  to  provide  for  the  protection  as  well 
of  the  persons  as  of  the  property  of  infants,  the 
former  purpose  is  apparently  subordinate  to  the 
latter;  and  unless  a  certificate  of  administration  to 
the  estate  of  the  minor  be  granted,^  no  guardian 
of  his   person    can  under  the   Act   be   appointed. 

1  Jadunath  Mitier  v.    Bolye   Ckand  Dutt,   7  JB.  L.   R.   607.      See 
Archer  v.  Waikins,  8  B.  L.  R.  379. 
'  See  sees.  7  and  11. 
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Ah  we  shall  see  ^n  a  future  lecture,^  a  certificate 
of  administration  cannot  be  granted  under  the  pro- 
visions of  Act  XL  •of  1858,  unless  the  minor  has 
a  present  right  to,  or  prospective  possession  of, 
some  property.* 

Act  XL  of  1858  has  no  operation  within  Calcutta, 

and  section  26   does  not  affect  the  age  of  majority 

of  residents  in  Calcutta  in  respect  to  their  acts  in 

Calcutta,   whether  or  not  they  may  possess  pro- 

caiiychurn  p^rtv  iu  the  mofusiSl.     In  the  case  of  Cally  Churn 

Bhaggo-"'  Mullick  V.  Bhuggohutty    Chum   Mullick^  a   Full 

butty 

Churn'      Bcuch  of  tho  Hiffh  Court  decided  that  the  age  of 

Mullick.  ^  *^ 

majority  of  a  Hindu,  resident  and  domiciled  in  the 
town  of  Calcutta,  and  not  possessed  of  property  in 
the  mofussil,  is  the  end  of  the  fifteenth  year ;  and 
the  same  rule  would  by  parity  of  reasoning  apply- 
to  Mah^medans.  In  delivering  the  judgment  of^ 
the  Full  Bench,  Couch,  C.  J.  said : — "  The  question 
depends  upon  what  is  meant  in  section  26  by  the 
*  words  'for  the  purposes  of  this  Act,  every  person, 
shall  be  held  to  be  a  minor  who  has  not  attained 
the  age  of  eighteen  years/  The  title  of  the  Act  is 
'  an  Act  for  making  better  provision  for   the  care  of 

*  See  post,  Lecture  IV. 

*  See  Nobin  Chunder  Shaka  v.  Rajnarain  Shaha,  9  W.  R.  C.  R.  582 ; 
Saroda  Soonduree  Dossee  v.  Tarinee  Chunder  Chowdhry,  6  W.  R. 
M.  A.  28.  Ranee  Mookhta  Jamma  y.  Pat  Mohadabee,  16  S.  D.  A. 
Rep.  376. 

•  »  10   B.   L.   R.   240;   S.  C.    19  W.  R.  C.  R.  110.     See  Jodunatk 

Mitter  V.  Bolyechand  Dutt,  7  B.  L.  R.  607  ;  and  Archer  v.   WatkinSy 
8  B.  L.  R.  372. 
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the  persons  and  property  of  minors  in  the  Presidency 
of  Fort  William  in  Bengal/  If  we  looked  only  at 
the  title,  and  section  26,  we'<niight  say  that  the 
town  of  Calcutta  was  within  the  purposei^  of  the 
Act,  it  being  included  in  the  Presidency  of  Fort 
William.  But  the  title  of  an  Act,  although  it  may 
sometimes  aid  in  the  construction  of  it,  is  not  a 
safe  exposition  of  the  law,  being  often  loosely  and 
carelessly  •inserted.  And  there  is  the  established 
rule  that,  in  the  exposition  of  st^utes,  tbe  intention 
is  to  be  deduced  from  a  view  of  the  whole,  and  of 
every  psgrt  taken  and  compared  together.  The 
general  statement  in  the  title  and  preamble  of  the 
Act  is  not  sufficient  to  show  what  are  its  purposes. 
We  must  look  for  them  in  the  provisions  which  are 
made  in  it.  The  purpose  is  stated  generally  in 
section  2,  viz.^  the  subjecting  to  the  jurisdiction  of 
the  Civil  Court  the  care  of  the  persons  of  all  minors 
(except  European  British  subjects),  and  the  charge 
.of  their  property,  except  proprietors  of  estates  ^ 
*  who  have  been  or  shall  be  taken  under  the  pro- 
tection of  the  Court  of  Wards.'  The  sections  which 
follow  contain  provisions  for  effecting  this,  and  are 
followed  by  section  26.  We  think  the  word  *  pur- 
poses '  there  refers  to  the  provisions  in  the  preced- 
ing sections.  Then  section  29  defines  the  expres- 
sion ^ civil  court'  as  used  in  the  Act  to  be  the 
principal  court  of  original  jurisdiction  in  the  dis- 
trict, and  not  to  include  the  Supreme  Court;  conse- 
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quently,  none  of  fhe  powers  conferred  by  th%  Act 
could  be  exercised  within  the  jurisdiction  oftlie 
Supreme  Court.  The  proviso  that  nothing  contained 
in  the  Act  should  be  held  to  affect  the  powers 
of  the  Supreme  Court  over  the  person  or  property 
of  any  minor  subject  to  its  jurisdiction  was  un- 
necessary, and  seems  to  have  been  inserted  from 
abundant  caution.  » 

**  We  think  the  construction  which  wsfs  first  put 
upon  the  Act,  that^t  did  not  alter  the  Hindu  law  inr 
Calcutta  as  to  the  age  of  majority,  was  the  right 
one ;  and  that  such  a  change  was  not  intended  by 
the  legislative  authority  when  the  Act  was  passed. 
If  it  is  desirable  that  the  law  should  be  uniform  ia 
Calcutta  and  the  mofussil,  it  may  be  made  so  by 
the  legislature  without  affecting  existing  titles^ 
which  flaust  be  affected  by  a  decision  of  this  courts 
as  we  should  declare  what  the  law  has  been  since 
the  passing  of  Act  XL  of  1858.  As  to.Phear,  J.'s 
*  reason  that  we  ought  not  to  attribute  to  the  legis-. 
lature  the  intention  to  set  up  for  the  same  person 
two  standards  of  majority,  one  to  prevail  in  the 
mofussil,  and  the  other  in  Calcutta,  we  think  the 
answer  is,  that  two  standards  have  been  set  up  in 
the  mofussil  by  Regulation  XXVI  of  1793,  and  it 
was  the  state  of  the  law  until  Act  XL  of  1858  was 
passed." 

In  this  case  the    court    expressly   declined  to 
decide  the  question  as  to  how  far  Act  XL  of  1858 
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migfait  operate  upon  a  person  resident  in  the  town 
of  Calcutta  and  having  property  in  the  mofussil ; 
but  it  was  subsequently  decided  by  a  Full  Bench  of 
the  High   Court  in  the   case  of  Mothoormohun  Roy  Mothoor- 

mohaoRoy 

V.  Soorendro  Narain  Deb,^  that  the  age  of  .major-  J;^^^'®?" 
ity  of  Hindus  resident  in  Calcutta  was  not  affected  ^^^' 
by  their  possession  of  property  in  the  ipofussil,  and 
that  where  a  Hindu  resident  and  domiciled  in  Cal- 
cutta,  and«  possessed  of  lands  in  the  mofussil,  bor- 
rowed in  Calcutta  a  sum  of  money  from  the  plaintiff, 
and  'agreed  by  his  bond  to  repay  the  principal  with 
interest  'm  Calcutta,  the  law  as  fo  the  age  of  major- 
ity governing  the  case  was  not  Act  XL  of  1858,  but 
the    Hindu  law.     With  reference  to  the  inconveni-  Remarks  of 

Al  AC  DhfiT' 

ence  of  there  being  two  ages  of  majority,  one   for  son,  j.,  as 

to     incon- 

the  mofussil,  and  another  for  Calcutta,  Macpherson,  yenienceof 

'  *^  .       '  two  ages  of 

J.,  said  in  his  judgment  in  that  case : — "A  g«od  deal  ™*J®"^y- 
has  been  said  about  Anomaly  and  inconvenience.  In 
Madhusydan  Manjee^s  case^^  the  Full  Bench,  deal- 
ing with  persons  living  in  the  mofussil,  and  courts  • 
in  the  mofussil,  deemed  it  anoii^alous  and  incon- 
venient that  there  should  be  more  than  one  age  of 
majority  in  the  mofussil.  And  the  Full  Bench  may 
have  been.justified  in  drawing  inferences  based  on 
its  sense  of  that  inconvenience  and  anomalv.  But 
those   inferences    could   not   properly    have    been 


'   1 1.  L.  R,  C.  S.  108  ;  S.  0.  24  W.  R.  G.  R.  464. 
M  B.  L.  R.  F.  B.  49 ;  S.  C.  10  W.  R.  P.  B.  36. 
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drawn  had  the  question  been  as  to  the  age  of  ivtjor- 
ity  of  Hindus  residing  in  Galcatta.  It  might  be  im- 
probable that  the  legislature  would  sanction  any- 
thing so  inconvenient  as  two  possible  ages  of  attain- 
ing majority  in  the  mofussil,  where  one  general  law 
was  supposed  to  prevail.  But  no  such  improbabi* 
litj  could  exist  as  regards  Calcutta  and  the  mofussil 
taken  together,  inasmuch «s  the  whole  substantive 
law  prevailing  in  Calcutta  (and  indeed  4he  law  of 
procedure  also)  i^as  in  1858  avowedly  di^rent 
from  that  in  the  mofussil.  The  position  of*  the 
parfies  as  to  both  tlieir  persons  and  theis  property 
differed  in  innumerable  respects  according  as  they 
happened  to  reside  in  Calcutta  or  in  the  mofosBil, 
and  many  such  differences  exist  up  to  the  present 
day.  Therefore,  the  argument  based  on  anomaly 
and  inconvenience  which  was  referred  to  by  the 
Full  Bench  in  Madhisudan  Manjee^s  case  has  no 
applicability  to  the  question  now  before  us." 

It  must  be  remembered,  however,  that  in  the  case 
of  Mothoormohun  Roy  v.  Soorendro  Narain  Deh^  the 
contract  was  made  and  the  suit  was  brought  in 
Calcutta,  and  this  decision  does  not  affeqt  the  age 
of  the  majority  of  Hindus  possessed  of  property  in 
the  mofussil  (though  their  usual  place  of  residence 
be  in  Calcutta)  in  respect  of  contracts  made  by 
them  outside  Calcutta. 

M  I.  L.  R  C.  S.  108  ;  S.  C.  W.  R.  0.  R.  464. 
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In#  questions  of  minority  or  jnajority  the  law  ^®^^^ 
applicable  is  generally  the  law  of  the  place  where  ^u^t™  of 
the  contract  is  made  or  the  act  done.'  mmonty. 

Mr.  Barge  in  his  Commentaries  on  Colonial  and  Reasons. 
Foreign  Law*  says :  "  The  obstacles  to  commercial 
intercourse  between  the  subjects  of  foreign  states 
would  be  almost  insurmountable,  if  a  party  must 
pause  to  ascertain,  not  4>y  the  means  within  his 
reach,  but  hj  recourse  to  the  law  of  the  domicile 
of  the  person  with  whom  he  is  dealing,  whether  the 
latter  has  attained  the  age  of  majority,  and  conse- 
quently whether  he  is  competent  to  enter  into  a 
valid  and  binding  contract.  If  the  country  in  which 
the  contract  was  litigated  was  also  that  in  which  it 
had  been  entered  into,  and  if  the  party  enforcing  It 
were  the  subject  of  that  country,  it  would  be  un-» 
just  as  well  as  unreasonable  to  invoke  the  law  of  a 
foreign  state  for  the  benefit  of  the  foreigner,  and  to 
deprive  its  own  subject  of  the  benefit  of  the  law  of 
his  own  state." 

The  same  author  further  says :'  "  It  has  been 
hitherto  assumed  that,  according  to  the  law  of  the 
domicile,  the  person  was  a  minor  and  incapable  of 
contracting  although  he  had  attained  the  age  which 
in  loco  contractus  constituted   majority,  and  where 

*  Story  on  the  Conflict  of  Laws,  §  103. 


! 

I  '  London  1838,  Pt.  i,  chap,  iv,  p.  132. 


'  Parti,  chap,  iv,  p.  133. 
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according  to  tbat  lavir  he  was  competent  to,  con- 
tract. In  such  a  case  it  Uas  been  submitted  tbat 
tbe  lex  loci  contrcumts  ougbt  to  be  followed.  It 
ougbt  also  *  to  be  followed  if  the  converse  of  thac 
case  occurred,  and  he  had  attained  majority  accord- 
ing to  the  law  of  his  domicile,  but  was  a  minor 
according  to  that  which  prevailed  in  loco  contractus. 
It  is  true  in  the  latter  case,  the  party  was  subject 
to  no  greater  liability  than  he  would  ha^e  incurred 
in  the  place  of  his  domicile.  But  if  the  principle 
be  correct,  that  the  lex  loci  contractus  ought  to 
determine  the  validity  of  a  contract,  T^hen  that 
validity  depends  on  the  capacity  of  the  contracting 
party,  it  must  be  uniformly  applied,  whether  the 
law  prevailing  in  the  domicile  be  that  which  capa- 
citates  or  incapacitates.  For  it  would  not  be  rea- 
sonable «that  two  different  law9  should  be  applied  to 
one  and  the  same  contract,  and  that  the  liability  of 
one  of  the  parties  should  be  decided  by  the  lex  loci 
contractus^  and  that  of  the  other  by  the  lex  loci^ 
domicilii^* 

This  seems  to  show  that  when  the  contract  is  made 
in  the  mofussil,  the  age  of  majority  fixed  by  sec- 
tion 26  of  Act  XL  of  1858  is  applicable,  whether  the 
suit  on  the  contract  be  brought  within  or  without 
the  ordinary  original  civil  jurisdiction  of  the  High 
Court  at  Fort  William.  Majority  being  a  question 
not  of  procedure,  but  of  capacity,  the  lex  fori  has 
no  application,  and  as  we  have  seen  the  law  govern- 
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iiig  tlie  case  is  the  les  loci  contractus  and   not  the 
les  domicilii.  • 

The  fact  that  the  minor's  plaoe  of  residence  is  in 
Calcutta  does  not  alter  his  status  outside  that  town, 
and  he  remains  a  minor  for  all  the  purposes  of  the 
Act  XXi  of  1858,  until  he  has  attained  his  eighteenth 
year  ;  although  in  respect  of  all  .his  acts  in  Cal- 
cutta he  attained  his  majority  at  the  end  of  his 
fifteenth  years. 

Proprietors  of  estates  paying  Revenue  to  Govern-  t^^  Coan 
ment,  who  had  been  or  should  be  taken  under  the 
protectioa  of  the  Court  of  Wards  were,  as  we  have 
seen  above,  expressly  exempted  from  the  provisions 
of  Act  XL  of  1858.  By  the  Court  of  Wards  Act* 
which  placed  under  the  superintendence  of  the 
Court  of  Wards  all  minor  proprietors  of  entire 
estates  (other  than  proprietors  who  were  subject  to 
the  jurisdiction  as  respects  infants  of  a  High  Court)* 
the  word  *  mmor '  was  defined*  as  a  person  under  the 
age  of  eighteen  years. 

This  definition  of  the  word  *  minor'  would,  I 
apprehend,  be  construed  to  afiect  the  general  law  as 
to  the  age  of  majority  to  an  extent  similar  to  that 
to  which  it  was  afiected  by  section  26  of  Act  XL 
of  1858  ;  and  that  for  all  purposes  of  contract,  and 
indeed  for  everything  relative  to  the  property  and 
persons  of  those  subject  to  the  Court  of  Wards,   it 

»  Act  IV  (B.C.)  of  1870,  »  Sec.  2.  '  Sec.  1. 
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would  be  held  t^at  the  Court  of  Wards  Act  had 
declared  their  minority  to  extend  to  the  end  of  the 
eighteenth  year,      • 

European  British  subjects  are,  as  we  have   seen, 
exempted  from  the  operation  of  Act  XL  of  1858. 
Their  a^     Bcfore  the  passing  of  Act  IX  of  1875,   the  age 

of   majori- 

^y-  of  majority  of  European  British  subjects  was  regu- 

lated by  the  English  law,  f^hich  fixed  the  limit  of 
minority  at  the  end  of  the  twenty-first  year ;  *  and  in 
the»term  ^^  Europe&n  British  subjects*"  are  included 
not  only  such  British  subjects  as  have  themselves 
migrated  to  and  become  domiciled  in  India,  but 
also  all  their  legitimate  descendants,  however  re- 
mote their  descent.'  The  mere  possession  of  an 
English  name  will  not  apparently  be  suflScient  to 
justify  the  inference  that  the  person  possessing  it 
is  a  European  British  subject.  There  must  be  a 
distinct  descent  from  a  person  of  European  extrac- 
tion who  has  migrated  to  India.' 

It  is  doubtful,  however,  whether  the  rule  laid 
down  by  Markby,  J.,  in  Rollo.  v.  Smith^^  viz.y  that 
the  legitimate  descendants  of  a  European  British 
subject,  however  remote  their  descent,  retain  the 
laws  of  their  ancestor,  and  therefore,  as  being  Euro- 


«  Rollo  ▼.  Smiih,  1  R  L.  R.  O.  C.   10. 
Smyiky  12  B.  L.  R.  358. 
^Rolto  ▼.  Smith,  1  B.  L.  R.  O.  C.  10. 
•  Archer  v.  WaUdns,  8  B.  L.  R.  872. 
M  B.  L.  R.  O.  C.  10. 


See  also  StdUm   Chand  ▼• 
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pean  British  subjects,  are  excluded  from  the  opera- 
tion of  Act  XL  of  1858,  i»  equally  applicable  whether 
that  ancestor  be  male  or  female.  This  question 
was  raised  but  not  determined  in  the  case  of  Sultan 
Chand  v.  Smyth^^  where  the  person,  whose  status 
was  under  dispute,  was  the  son  of  a  man  of  Portu- 
guese extraction  having  an  Indian  domicile  by  his 
wife,  wJio  was  a  native  oi  Ireland. 

In  the  case  of  Archer  v,  Watkins^  the  evidence 
showed  that  James  Archer,  the  father  of  the  defend- 
ant,  was  born  at  sea,  and  lived  the  greater  part  of 
his  life  in  Calcutta.  It  was  not  shown  of  what 
country  his  parents  were,  or  whether  the  ship  on 
which  he  was  born  was  a  British  ship.  Phear,  J. 
on  these  facts  held  that  the  defendant's  ago  of 
majority  was  not  governed  by  the  English  law  ; 
but  that  the  provisions  of  Act  XL  of  1858  were 
applicable  to  the  case,  and  that  therefore,  on  the 
authority  of  the  cases  of  MadhiLsudan  Manjee  v. 
.  Debigobinda  Newgy^  and  Jadunath  Mitter  v.  Bolye 
Chand  Dutt^  the  defendant,  although  resident  in 
Calcutta,  attained  her  majority  at  the  end  of  her 
eighteenth  year.  But  now  that  it  has  been  expressly 
decided*  that  the  provisions  of  Act  XL  of  1858 
cannot  be  applied  to  Calcutta,  the  effect  of  Phear,  J.'s 


*  12  B.  L.  R.  358.  ^  »  8  B.  L.  R.  372* 

*  1  B.  L.  R.  P.  B.  49  ;  S.  C.  10  W.  U.  F.  B.  36.    *  7  B.  L.  R.  607. 

*  10  B.  L.  R.  231 ;  S.  C.  19  W.  R.  C.  R.  1 10,  ante  p.  16. 
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decision  in  Archer  y.    fValkins  is  confined  to  the 

•  •      • 

mofussil,  and  it  is  not  easy  to  say  what  would  now  be 
held  in  a  case  similar  to  that  of  Archer  v.  Watking. 
In  a  suit  on  the  Original  Side  of  the  High  Court 
the  English  law  would  be  considered  to  be  appli- 
cable. The  19th  section  of  the  High  Court  Charter^ 
provides  that  the  High  Court,  in  the  exercise  of  its 
original  jurisdiction,  shall^apply  such  law  or  equity 
which  would  have  been  applied  by  the  High  Court 
to  such  case  if  th%  Charter  had  not  issued.  The 
law  \o  be  administered  by  the  High  Court  is,  there* 
fore,  the  same  as  that  which  had  before  been 
administered  by  the  Supreme  Court,  and  from  that 
law'  it  seems  that  the  age  of  majority  of  the  defen- 
dant in  the  case  of  Archer  v.  Watkins  would  have 
been  held  to  be  governed  by  the  English  common 
law,  and  to  be  therefore  the  end  of  the  twenty-first 
year. 
Eutin-  This  rule  would  apparently  also  apply  to  East 
Native      Indians,  to  native  Christians  who  had  renounced 

ChriAtiaiia. 

the  old  law  by  which  they  were  bound,*  and  to 

Jeva.       Jews,  and  also  in  fact  to  all  persons  other  than 

Hindus  and   Mahomedans.^    With  respect  to  the 

m  _ ^^^^^ 

'  1865. 

'  See  a  letter  from  the  Judges  of  the  Supreme  Court  at  Calcutta, 
dated  16th  October,  1830,  printed  in  Morlej*8  Digest,  Vol.  I,  p.  xzii 
of  the  Introduction. 

*  See  Abraham  v.  Abraham,  9  M.  I.  A.  196,  and  Hogg  t.  Qreentoay^ 
2  Hyde  3;  S.  C.  1  Cor.  97. 

^  See  Afuileah  y.  Musledh^  1  BouL,  p.  234. 
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illegitimate  children  of  native  wpmen  by  European  JJJjg^"" 
British  subjects,  the  limit  of  their  minority  would  ^^^^*'*- 
be    determined    by    the    Hindu/    Mahomedan,  or 
English  law,  according  as  they  had  been  brought 
up  as  Hindus,  Mahomedans,  or  Europeans. 

Thus  we  see  that  before  the  passing  of  Act  IX  Rauit. 
of  1875,  the  general  age  of  majority  in  Bengal  for 
Hindus  and  Mahomedans  ^vas  the  end  of  the  fifteenth 
year;  for  all  subject  to  the  provisions  of  Act  XL 
of  1858,  and  to  the  Court  of  Wards  Act^  the  end  of 
the  eighteenth  year;  and  for  European  British  sub- 
jects and  others  being  neither  Hindus,  Mahomedans, 
nor  subject  to  the  provisions  of  Act  XL  of  1858 
or  of  the  Court  of  Wards  Act,  the  end  of  the 
twenty-first  year. 

To  add  to  the  complications  of  the  law  as  to  the  Ageof  m«. 

'-  ]on^  for 

age  of  majority  before  the  passing  of  Act  IX  "^J^^ 
of  1875,  there  are  several  Acts  fixing  the  age  of 
majority  for  the  special  purposes  of  such  Acts. 
•In  the  Succession  Act,'  which  applies  to*  all  persons 
except  Hindus,  Mahomedans  and  Buddhists,  the 
word  'minor'  is  interpreted®  to  mean  any  person  • 

who  shall  not  have  completed  the  age  of  eighteen 
years ;  but  this  definition  does  not  apply  to  cases 
in  which  a  person  enters  into  a  contract  on  his  own 
behalf,    and    not    in   any   representative   capacity 


1  Myna  Bayee  v.  Dataram,  8  M.  I.  A.,  400. 

■  Act  IV  (B.  C.)  of  1870.    •  Act  X  of  1865.    *  Sec,  331.    »  Sec.  3. 
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under  that  Act.\  It  ^bas  reference  only  to  the 
provisions  of  the  Act  itself  and  to  cases  of  intes- 
tate and  testamentary  succession. 

T^e  definition  of  ^  minor '  in  the  Succession  Act 
was  also  incorporated  into  the  Hindu  Wills  Act^ 

In  the  Limitation  Act  IX  of  1871/  and  the 
Government  Savings  Bank  Act/  a  similar  definition 
is  given  of  the  word  '  mihor.'  Under  the  Indian 
Christian  Marriage  Act  of  1872/  the  word  *  minor ' 
is  defined  as  a  person  who  has  not  completed  the 
age  of  twenty-one  years,  and  who  is  not  a  widower 
or  a  widow.  • 

The  Indian     We  havo  uow  sceu  what  was  the  state  of  the 

Majority  «  .       . 

Ac^l«76.  law  with  respect  to  the  age  of  majoiity  of  the 
inhabitants  of  Bengal  before  the  passing  of  the 
Indian  Majority  Act/  which,  as  its  preamble  states, 
was  passed  for  the  purpose  of  prolonging  the  period 
of  nonage,  and  of  attaining  more  uniformity  and 
certainty  respecting  the  age  of  majority.  It  is 
doubtful  how  far  it  has  brought  about  the  latter, 
result. 
•  The  Indian  Majority  Act  provides'  that  "  every 


>  Sultan  Chand  v.  Smyth,  12  B.  L.  R.  358. 
■  Act  XXI  of  1870,  s.  6. 

"  There  is  no  definition  of  the  word  '  minor  *  in  the  netr  Limitation 
Act  (XV  of  1877). 

*  Act  V  of  1873.  "  Act  XV  of  1872. 

'  Act  IX  of  1875.    It  came  into  operation  on  the  2nd  of  June,  1875. 

'  Sec.  3. 
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minor  of  whose  person  or  proper|;y  a  guardian'  has 
been  or  shall  be  appointed  by  any  court  of  justice, 
and  every  minor  under  the  jurisdiction  of  any  Court 
of  Wards,  shall,  notwithstanding  anything  con- 
tained in  the  Indian  Succession  Act  (No.  X  of  1865) 
or  in  any  other  enactment,  be  deemed  to  have 
attained  his  majority  when  he  shall  have  completed 
the  age  of  twenty>-one  years,  atid  not  before." 

The  Majority  Act  further  provides^  that  every 
other  person  domiciled  in  British  India  shall  be 
deemed  •  to  have  attained  his  majority  when  he 
shall  hav^  completed  his  age  of  eighteen  years  and 
not  before.  Nothing  in  this  Act,  however,  is  to 
aflTect"— 

(a)  the  capacity  of  any  person  to  act  in  the 
following  matters  (namely)  marriage,  dower,  di^ 
vorce,  and  adoption  ;*  • 


^  This   does   not  include  a  guardian  ad  litem^a.  443  of  the  Civil 
Procedure  Code  (Act  X  of  1877). 

In  the  case  of  Suttya  Ohosal  v,  Suttyanand  Ghosal,  1  I.  L.  R. 
C.  S.,  388,  decided  before  the  passing  of  Act  X  of  1877,  Fonti' 
fex^  </l,  held,  that  a  miftor  defendant,  of  whom  a  guardian  ad  litem  has 
been  appointed  in  a  suit,  is  a  **  minor  of  whose  person  or  property  a 
guardian  has  been  appointed  1)7  a  court  of  justice**  within  the  mean- 
ing of  the  Majority  Act,  at  uH  events  so  far  as  relates  to  the  property 
in  the  suit.  It  is,  however,  difficult  to  see  how  a  guardian  ad  litem  can 
be  said  to  be  a  guardian  of  the  person  or  property  of  ii  minor,  as  he 
ha9  no  powers  over  either  the  one  or  the  other,  and  is  merely  a 
person  appointed  by  the  Court  to  conduct  the  infant's  defence,  and  act 
in  his  behalf  in  the  suit  or  matter. 

*  Sec.  3.     ■  *  Sec.  2.  *  See  post^  tecture  VIII. 
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(b)  the  religion  or^religious  rites  and  usages  of 
any  class  of  Her  Majesty's  subjects  in  India;  or 

(c)  the  capacity  ^of  any  person  who  before  diis 
Act  came  into  force  had  attained  majority  under 
the  law  applicable  to  him. 

When  once  a  person  who  hasn  ot  had  a  guardian 
of  his  person  or  property  appointed  by  a  Court 
of  justice,  and  who  is  not^subject  to  the  jurisdiction 
of  the  Court  of  Wards,  has  attained  the  age  of 
eighteen  years,  he  cannot  be  again  reduced  into 
a  state  of  pupilage  by  a  guardian  of  his  person 
or  property  being  appointed.  This  is  obvious,  as 
in  the  absence  of  an  express  legislative  enactment 
no  Court  of  justice  has  power  to  appoint  a  guardian 
of  a  person  who  has  attained  the  age  of  majority, 
and  no  such  power  is  given  to  Courts  of  justice 
by  the*Indian  Majority  Act. 

It  may  have  been  the  intention  of  the  framers 
of  the  Indian  Majority  Act  to  fix  the  ages  of 
eighteen  and  twenty-one,  respectively,  as  the 
periods  of  the  attainment  of  majority  for  all  pur- 
poses ;  but  as  the  Act  stands,  it  is  difficult  to 
see  what  effect  it  has  on  those  Atts  in  which  the 
word  'minor'  is  specially  interpreted  for  particular 
purposes.  The  words  '^  notwithstanding  any  thing 
contained  in  the  Indian  Succession  Act  (No.  X  of 
1854)  or  in  any  other  enactment,"  for  whatever 
purposes  they  may  have  been  intended,  are  too 
vague  to  set  this  difficulty  at  rest.     For    instance, 
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where  a  person  is  of  the  cl^s,  the  age  of 
majority  of  which  is  fixed  by  the  Indian  Majority 
Act  at  twenty-one  years  of  age,  does  that  Act 
alter  the  period  of  which  limitation  coiSmences 
to  run  under  the  Limitation  Act  (IX  of  1S71)?^ 

In  that  latter  Act  the  word  ^  minor '  is  defined 
as  a  person  who  has  not  completed  the  age  of 
eighteen  years.  This  express  interpretation  of 
the  word  ^  minor'  for  the  purposes  of  the  Act 
seems  to  exclude  all  consideration  of  the  general 
law  as  to  the  age  of  majority  ;  and  this  will  be 
more  apparent  'when  it  be  remembered  that  at 
the  time  of  the  passing  of  the  Limitation  Act  the  end 
of  the  eighteenth  year  was  not  the  age  of  majority 
except  for  persons  subject  to  the  operation  of 
Act  XL  of  1858,  or  under  the  jurisdiction  of  the 
Court  of  Wards.  • 

As  the  Indian  Majority  Act  does  not  repeal  or  alter 
these  special  'definitions  of  majority  for  particular 
purposes,  it  seems  that  they  remain  as  they  were. 
This  result,  namely,  that  at  a  particular  age  a 
person  is  for  some  purposes  a  minor,  and  for  others 
an  adult,  is  capable  of  causing  great  inconvenience 
as  Fhear,  J.,  points  out  in  Mansur  AH  v.  Ramdyal} 

There  is  another  difficulty  connected  with  the 
Indian  Majority   Act,   and   that  is  with  respect  to 

'  This  difficulty  does  not  exist  Id  the  new  Limitation   Act  (XV  of 
1877). 

•  3  W.  R.  C.  R.  50. 
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its  eflfect  upon  t^e  Court  of  Wards  Act  (IV  B. 
C.  of  1870),  and  on  Act  XL  of  1858:  Both 
these  Acts  place  •  eighteen  years  as  the  limit 
of  minority  of  persons  subject  to  their  pro- 
visions. Is  it  the  intention  of  the  Indian  Majo- 
rity Act  to  substitute  throughout  in  those  Acts 
*  twenty-one  years'  for  ^eighteen  years'?  If 
that  were  so,  it  would*  be  in  the  power  of  the 
civil  courts  to  appoint  guardians  to  persons  subject 
to  the  jurisdictioti  at  any  time  up  to  the  age 
of  twenty-one  years.  This  apparently  is  not  the 
intention  of  the  Act.  The  words  **  of  whose  per- 
son or  property  a  guardian  has  been  or  shall  be 
appointed,"  seem  to  show  that  it  is  the  intention  of 
the  third  section  of  this  Act  to  extend  to  twenty- 
one    years    the   pupilage   only    of   those   persons 

♦ 

whose 'guardians  have  been  appointed  by  a  Court 
of  justice,  before  they  attained  the  age  of  eighteen 
years. 

If  the  words  "  every  minor  under  the  jurisdicHofi 
of  any  Court  of  Wards  "  mean  *  minor '  who  is  suhject 
to  the  jurisdiction  (that  is  to  say,  liable  to  be 
brought  under  the  superintendence)  of  a  "  Court  of 
Wards,"  a  person  whose  estate  has  not  been  brought 
under  the  Court  of  Wards  would  not  attain  his  majo- 
rity till  twenty-one  ;  but  if  on  the  other  hand  those 
words  mean  "  every  mivor  who  has  been  brought 
under  the  jurisdiction  of  the  Court  of  Wards^' 
then  such  person  would  attain  his  majority  at  18. 
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The-  first  interpretation  would,  perhaps,  be 
arrived  at  by  an  argument  similar  to  that  which 
formed  the  basis  of  the  judgment  of  the  Full 
Bench  in  Madhueudan  Manjee^s  case.^ 

Then  again  does  the  Indian  Majority  Act  em- 
power the  civil  courts  and  the  Court  of  Wards  to 
continue  their  authority  over  persons  who  have 
attained  the  age  of  eighteen  years?  Certainly  the 
letter  of  the  Majqrity  Act  does  not  extend  these 
powers  ;  and  as  the  age  up  to  wifich  the  civil  courts 
acting  under  Act  XL  of  1858,  and  the  Cour{  of 
Wards  acting  under  Act  IV  (B.  C.)  of  1870,  can 
exercise  their  powers  is  quite  independent  of  the 
generd  law  as  to  the  age  of  majority,  it  is  diffi- 
cult to  see  what,  if  any,  effect  the  Indian  Majority 
Act  has  upon  these  powers. 

Itt  short,  the  alteration  in  the  law  made  by  the 
Indian  Majority  Act  is  confined  to  the  general 
status  of  a  minor  with  reference  to  contracts,  and 
the  disposal  of  his  residence,  and  education,^  and 
in  accordance  with  the  legal  principle  that  "  genera^ 
lia  spedalibus  non  derogant^^^  the  special  definitions 
of  the  word  'minor,'  given  by  particular  Acts  for 
their  own  purposes,  remain  unafiected  by  the 
provisions  of  the  new  Act. 


'   1  B.  L.  R.  P.  B.  49 ;  S.  C.  10  W.  R.  F.  B.  36. 

*  See  Supplement  to  Gazette  of  India,  January  to  June  1874,  p.  669. 


34 


THB  AGE  OF   MAJOBITT. 

9 


[lec  I. 


Whenaip  By  the  Indian  Majority  Act*  in  computing  the 
completed,  ^g^  Qf  ^j^y  person,  the  day  on  which  he  was  bom 
18  to  be  included  a&  a  whole  day,  and  he  shall  be 
deemed  to  Have  attained  majority,  if  he  be  under 
the  jurisdiction  of  the  Court  of  Wards,  or  if  a  guar- 
dian of  his  persou  or  property  shall  have  been 
appointed  by  a  Court  of  justice  at  the  beginning 
of  the  twenty-first  anniversary  of  that  day,  and 
if  he  be  not  under  the  Court  of  Wards,  and  no  guar- 
dian have  been  appointed  of  his  person  or  pro- 
perty by  a  Court  of  justice  at  the  beginning  of 
the  eighteenth  anniversary  of  that  day«  This  is 
different  to  the  English  law,  which  in  this  respect 
was  in  force  in  Bengal  before  the  passing  of  the 
Majority  Act.  By  that  law  the  last  year  of  minority 
is  looked  upon  as  completed  on  the  first  instant  of 
the  day*  before  the  birth-day,  which  closes  that 
year.* 
Pernonsnot  -^^  *^®  Indian  Majority  Act  only  applies  to  per- 
fn  Brili^  sons  domlcilcd  in  British  India,  the  age  of  majority, 
of  persons  who  are  not  so  domiciled  will,  in  respect 
of  acts  done  by  them  in  British  India,  be  still  deter- 
mined by  the  law  which  was  in  force  before  the 
passing  of  that  Act. 


I  Act  IX  of  1875,  sec.  4. 

'  See  Simpson  on  the  law  of  Infants,  3.    Macplierson  on  ditto,  44T, 


and  cases  there  cited. 
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With  respect  to  testamentary,  succession,  where  Tosumen. 
a  testator  fixes  an  age  subsequent  to  the  age  of***"***^ 
majority  as  the  age  at  which  his  beneficiary  shall 
enjoy  his  legacy,  and  at  the  same  time  gives  the 
legatee  an  absolute  vested  interest  in  the  legacy, 
according  to  English  law^  the  legatee  is  entitled  to 
payment  of  the  legacy  on  attaining  the  age  of 
majority.  This  rule  is"  apparently  applicable  to 
this  country.* 

The  testator  can,  however,  postpone  the  vesting  of 
his  legacy/  but  beyond  this  the  testator  would  Lave 
no  powen  to  extend  the  age  of  majority  of  his 
beneficiary. 


>  See  Williams  on  Executors,  7  th  edn.,  p.  1398. 

*  See  however  Ranee  Hurrosoondery  y.  Co  war  RUionath  Roy^ 
1  Palton  393;  See  also  In  ihe  goods  of  Ounga  Prosad  Oosain^ 
5  B.  li.  R.  80.  • 

*  See  Act  X  of  1865,  sec.  107. 


LECTURE  11. 


^HE  RIGHT  OF  GPARDIANSHIP,  NATURAL  AND  TESTA- 

MBNTARY. 

The  incapacity  of  infants  necessarily  requires 
that  the  law  should  make  some  provision  for  the 
care  of  their  persons  and  property  by  adult  persons 
willing  and  able  to  look  after  the  interests  of  the 

Guardians,  infarcts  Committed  to  their  charge.  The  persons  to 
whom  the  law  intrusts  the  care  of  the  persons  and 
the  custody  of  the  estates  of  infants  are  termed 
their  guardians. 

Who  can-      No  pcrsou  wlio  is  hiuiself  a  miuor,  an  idiot,  or 

not  bo         .  .  •   i.         J  11  i. 

guardians,  msauo,  or  IS  a  registered  eunuclr  can  ac(  as  guar- 
dian of  the  person  or  estate  of  a  minon 

The  courts  of  law  have  power,  under  certain 
circumstances,  which  will  be  discussed  in  future 
lectures,  to  appoint  guardians  of  the  persons  and 
estates  of  infants,  but,  independently  of  such  ap-' 
pointment  of  guardians  by  a  civil  court,  the  law 
recognized  the  natural  right  of  the  relations  of 
minors  to  the  guardianship  of  their  persons  and 
property. 
Hindu  ^y  '^^  Hindu  law,  the  ruling  power  is,  in  every 

^^'^'         instance,  whether  the  natural  and  legal  guardians 

»  Act  XXVII  of  1871,  sec.  29,  extended  to  Lower  Bengal  by  Act  VII 
of  1876. 
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be  living  or  dead,  recognized  to  ^e  the  legitimate 
and  supreme  guardian  of  the  property  of  all  minors, 
whether  male  or  female.' 

Menu  says* — "  The  property  of  a  student  and  of ''^«"'^ 
an  infant,  whether  by  descent  or  otherwise,  let  the 
king  hold  in  his  custody,  until  the  owner  shall  have 
ended  his  studentship,  or  until  his  infancy   shall 
have  ceased  in  his  sixteentii  year."' 

It  belongs  to  the  courts  of  law  as  representing  the 
sovereign  to  protect  the  rights  &f  minors;  and  in 
deciding  as  to  who  is  entitled  to  the  care  and  cusCody 
of  a  minor»and  his  property,  the  courts,  when  no  dis- 
tinct rule  is  to  be  found,  must  exercise  their  dis- 
cretion as  may  be  most  advantageous  for  the  inter- 
ests of  the  minor,  being  guided  by  such  principles  of 
Hindu  law  as  maybe  applicable  to  the  case,  and  select* 
ing  at  the  same  time  the  fittest  among  thenninor's 
relations,  if  there  be  suitable  persons  of  that  class/ 
The  Hindu  law  does  not  seem  to  prescribe  any 
positive  rules  with  respect  to  the  rights  of  guardian- 
ship; but  by  practice  and  custom  the  rights  of  cer- 
tain relations  of  a.  Hindu  minor  have  now  almost  • 
acquired  the  force  of  law.     For  instance,  the  rights 

'  MacoAghtea*0  Hindu  Law,  Vol.  I,  chap,  vii,  edn.  1829,  p.  104.  Cole- 
brooke's  Digest,  edn.  1801,  p.  542,  Vol.  Ill,  chap,  viii,  sa.  449,  450. 

'  Chap,  viii,  verse  27. 

'  The  end  of  the  fifteenth  year  was,  according  to  the  Bengal  school 
of  Qinda  law,  the  age  of  majority. 

*  See  Maharanee  Ram  Bunsee  Koonwaree  v.  Maharanee  Soobh 
Kjomwaree,  7  W.  R.  C.  R.  325 ;  S.  (J.  2  Ind.  Jur.  N.  S.  193. 
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of  the  father,  ai^  of  the  mother  afler  the  death  of 
the  father,  have  been  so  long  and  universally 
acknowledged  as  to«*be  now  indisputable. 
Slhti  to  ^  Hindu  father,  whether  natural  or  adoptive,  is 
guurdian-  recogttized  as  the  legal  guardian  of  his  male  and 
female  infant  children : '  of  the  former,  until  they 
attain  the  age  of  majority ;  and  of  the  latter,  until 
they  be  disposed  of  in  mttriage.' 

This  rule,  however,  does  not  apply  to  the  case 
where  the  father  "is  a  coolin  Brahmin,  practising 
coolmism,  who  having  several  wives  does  not  reside 
with  the  mother  of  the  infant,  but  only  occasion- 
ally visits  her.  In  that  case  the  mother  is  the 
natural  guardian  of  her  infant  children.' 
Nomina-        Under  the  Hindu  law  a  father  can,  by  word  or 

tionof  ^  J      •' 

b"^iu^  writing,  nominate  a  guardian  for  his  children,  and  he 
is  unrestricted  in  the  choice  of  such  guardian.  Ha 
may  even  exclude  the  mother  from  the  guardian- 
ship of  her  children.^ 

Power  re-  Thc  Capacity  of  Hindu  and  Mahomedan  father9 
-  by  the  Go-  to  appoiut   by  their  wills  guardians  for  their  chil- 

Ternmeat. 

•   dren  after  their  deaths,  has  been  recognized  by  the 
sovereign  power  of  this  country  since  the  date  of 


^  Macnaghteii*8  Hindu  Law,  Vol.  I,  cbap.  vii.  See  In  ihe  mailer  of 
Himnauth  Bose,  1  Hyde  111. 

'  Macnaghten's  Hindu  Law,  edn.  1829,  Vol.  I,  chap,  vii,  p.  104. 

'  See  Modhoosoodun  Mookerjee  v.  Jadub  Chunder  Banerjeey  3  W.  R. 
C.  R.  194. 

*  See  Soobak  Doorgah  Lai  J  ha  v.  Rajah  Neelanund  Singhf  7  W.  R. 
C.  U.  74. 
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the  Permanent  Settlement.'  Jlegulation  V  ofRe«vof 
1799,  s.  2,  provided  that,  in  ordinary  cases,  the 
executor  or  executors  appointed  by  the  will  of 
the  deceased  should  '^  take  charge  of  the  estate 
of  the  deceased,  and  proceed  to  the  execution  of 
their  trust  according  to  the  will  of  the  deceased 
and  the  laws  and  usages  of  the  country,  without 
any  application  to  the  Juflge  of  dewanny  adawlut, 
or  any  other  oflScer  of  Government  for  his  sanc- 
tion;" and  Act  XL  of  1858,  the  provisions  of  which  ActxL  oi 
I  shall  in  a  future  lecture  consider,  in  enacting 
a  procedure  for  the  appointment  by  the  court  of 
a  guardian  to  the  persons  and  estates  of  minors 
in  the  mofussil,  expressly*  commands  the  court 
to  grant  a  certificate  of  administration  of  the  pro- 
perty of  the  infant  to  any  person  claiming  under 
a  will  or  deed  the  right  to  have  charge  6f  such 
property,  and  who  <  is  willing  to  undertake  the 
trust ;  and  no  discretion  is  left  to  the  court  where 
such  a  person  applies  to  be  appointed  manager  of 
the  infant's  property,*  and  the  will  or  deed  under 
which  he  claims  is  proved  to  be  genuine.     The    • 


^  See  Markbj^a  Lectures  on  Indian  Law,  Lecture  V,  p.  76. 
•   *  Sec.  7.     The   Court  of   Wards,  in  appointing  a  guardian,  must 
prefer  a   testamentary  guardian,  unless  be  be  disqualified  or  unfit. 
See  Act  IV  (B.  C.)  of  1870,  sec.  Sl.post,  Lecture  III. 

•  Puroma  Soanderee  Doisee  v.  Tara  SooruUree  Dossee,  9  W.  R. 
C.  R.  343.  Similar  decision  in  Roodur  Cliund  Roy  ▼.  Bhoohun  Mohun 
Acharfee^  16  S.  D.  A.  350 ;  and  in  Bhoohun  Mohinee  Dabee  v.  Poomo 
Chunder  Banetjee^  17  W.  R.  C.  R.  99. 
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same  section/  njiicli  contains  the  above  provi- 
sion, goes  on  to  say  that,  unless  a  guardian  have 
been  appointed  by* the  father,  the  court  may  ap- 
point such  person  or  a  near  relative  or  any  other 
relative  or  friend  to  the  charge  of  the  person  of 
the  minor.  Thus  the  provisions  of  Act  XL  of 
1858,  for  the  appointment  of  guardians  to  the  per- 
sons of  minors,  specially*  include  the  case  of  an 
appointment  by  the  father,  and  prevent  the  courts 
from  interfering  wilh  a  guardian  who  has  been  so  ' 
appointed. 
The  Hindu     The  Hindu  Wills  Act'  which  applies  t#  the  wills 

Wills  Act.  .  ^^ 

of  Hindus,  Jains,  Sikhs,  and  Buddhists,  does  not  alter 
the  testamentary  powers  of  Hindus  to  appoint 
guardians  for  their  children.  Although  the  rest  of 
Part  VII  of  the  Indian  Succession  Act '  is  incorpo- 
rated itfto  the  Hindu  Wills  Act,  section  47,  which 
gives  to  fathers,  adult  or  minor,  the  power  to  appoint 
by  will  guardians  for  their  infant  children,  is  not  so 
incorporated.  The  Hindu  Wills  Act  does  not  take 
away  the  powers  possessed  by  Hindu  fathers  before 
the  passing  of  that  Act ;  but  by  not  incorporatin<y 
section  47  of  the  Indian  Succession  Act  into  the 
Hindu  Wills  Act,  the  Jjegislature  has  shown  that  it 
did  not  consider  it  advisable  to  extend  to  niinoi' 
fathers  the  privileges  enjoyed  by  adult  fathers. 


'  Sec.  7,  sec  post,  Lecture  IV. 
•  XXI  of  1870.  »  Xof  J  865. 


i 
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Before  all  other  relation^  aftv  \he  father,  the  IJI^^J;^^'*^^^ 
mother  is,  according  to  Hindu  law,  entitled  to  the  fy'J^*^'*"' 
guardianship  of  her  infant  <5hfldren.>  ^  As  under 
the  Hindu  law  women  are  in  a  perpetual  state  of 
tutelage,^  and  inasmuch  as  a  woman  cannot  per- 
form the  initiatory  rites  necessary  in  the  case  of 
male  children,  and  moreover  cannot  of  herself 
give  her  female  childreif  in  marriage,  the  rights 
of  the  mother  to  be  guardian  were  not  originally 
allowed;  but  by  custom  and  practice  the  mother 
has  acquired  the  right  of  guardianship  to  the  per- 

•  sons  and  pK)perty  of  her  children,  exclusive  of  any 
right  to  perform  their  initiatory  ceremonies,  or  to 
give  them  in  marriage,  and  this  right  is  now  unques- 
tionable.^ 

If  the   family   of  the   infant   be   a  joint   Hindu 
family,   the  kurta  of  the  family   would  be  Entitled 

•  to  the  management  of  the  infant's  property ;  but 
if  the  family  ia  a  divided  one,  the  mother  is  entitled 
to  such  management*  Where,  however,  the  mother 
is  manager  of  her  infant  child's  property,  she  must 


'  Macnaghten*8  Hindu   Law,  edn.  1829,   Vol.  II,  chap.  Tii,  case  iv, 
R.  205. 

'  Macnagliten's  Hindn  Law,  edn.  1829,  Vol.  I,  chap,  yii,  p.  104. 

*  See   Kooldeep   Narain  v.    Rajbunsee    Koirur,   7   Sel.     Rep.    395. 
r      Maciiagh ten's  Hindu   Law,  edn.  1829,  Vol.  I,  chap,  yii,   p.    103 ;    and 

Vol.  II,  chap,  vii,  case  iv,  p.  205. 

*  Sir.  E.  H.  East's  notes,  Morle/s  Digest,  II,  p.  50. 
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act  under  the  adTice^nd  coDtroI  of  her  hnsband'iB 
relations.' 
mSthtf.  Where  the  mother  is  dead  the  stepmother  of 
the  infant  is  not  its  legal  gnardian,  at  any  rate  in 
preference  to  the  paternal  relations.  In  1821  it 
was  held  by  the  Bombay  Sadder  Court  in  the 
case  of  Ltikmee  v.  Umur  Ckund  Deo  Chund^ 
that  the  stepmother,  in  ^preference  to  the  paternal 
uncle,  was  the  legal  guardian  of  a  minor ;  and  there 
is  a  similar  decision  by  a  single  Judge  of  the 
Sudder  Court  of  the  North- Western  Provinces;' 
but  a  Division  Bench  of  the  Bengal  High  Court 
(Loch  and  Macpherson,  JJ«)  has  beld^  that  the 
paternal  grandmother  has  a  right  to  the  guardian* 
ship  of  a  Hindu  minor  in  preference  to  the  step- 
mother.  The  only  authority  for  the  decision  of 
the  Bombay  Court  seems  to  be  the  statement 
in  the  institutes  of  Menu :  ^  ^^  Thus,  if  among  all . 
the  wives  of  the  same  husband  one  bring  forth 
a  male  child,  Menu  has  declared  them  all,  by  means 
of  that  son,  to  be  mothers  of  male  issue."  *  As  to 
this  MacphersoUj  J.,  in  delivering  the  judgment  of 


•  Macnugbten's  Hindu  Law,  edn.   1829,  Vol.  I,  cbap.  vii,  p.  103; 
and  see  Sir  E.  H.  EasVs  notes,  Morle/s  Digest,  II,  p.  50. 

*  2  Bom.  Sud.  Ct  Rep.  144. 

»  Nunkoohdy,  MhsbL  Shoodra,  Decisions  for  1847,  p.  115. 

♦  Ataharmee  Ram  Bwuee    Koohwarte  t.  Maharanee  Soobk  Koon- 
traree,  7  W.  R,  C.  R,  321 ;  S.  C.  2  In,  Jur.  N.  S.  193, 

*  Ohap.  ix,  verse  183. 

•  7  W.  R.  C.  U.  821  ;  S,  C.  2  In.  Jur.  N.  &  193. 
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the  court  ia  the  case  of  Maharanee  Ram  Bansee 
Koanwaree  v.  Maharanee  Soobh Koonwaree^^  says: 
"  This  verse,  however,  does  riot,  in  our  opinion, 
jastify  the  conclusion  arrived  at  by  the  shastrees 
and  the  court. ^  It  may  be  that  the  existence  of 
a  son  by  one  wife  may,  according  to  Hindu  law, 
put  all  the  wives  of  the  son's  father  in  the  position 
of  mothers  in  a  religious  point  of  view,  and  as 
regards  their  future  state;  but  it  by  no  means 
necessarily  follows  that  all  the  wives  are,  therefore, 
in  the  samo  position  towards  the  child  as  *  its 
actual  mother.  Menu  does  not  say  that  the 
stepmother  is  to  stand  in  all  things  in  the  same 
position  towards  the  son  as  his  mother,  and  if  it  be 
clear  and  settled  law  that  she  does  not  do  so  in 
some  respects,  we  fail  to  see  anything  in  the  verse 
referred  to  which  leads  directly  or  indirectly*  to  the 
inference  that  she  stands  in  that  position  as  regards 
guardianship.  That  she  does  not  stand  as  a  mother 
fqr  all  purposes  is  unquestionable.  For  under  no 
circumstances  can  she  inherit  from  her  stepson.* 
If  the  text  of  Menu  does  not  make  the  stepmother 
a  mother  so  that  she  may  inherit,  we  cannot  see 
what  there  is  in  the  text  which  makes  her  a  mother 


'  Referring  to  the  decision  of  the  .Bo™hay  Sadder  Court  in  1821, 
in  the  case  of  Lukmee  v.  Umur  Chund  Deo  Chund^  2  Bom.  Sud. 
Ct.  Rep.  144. 

'  See  Lalla  Joite  Led  v.  Mtusamat  Dooranee  Koer,  W.  R.  F.  B. 
R.  173. 
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80  as  to  make  lier^tbe  legal  guardian."    And  in  tlie 
same  judgment  Macpliersbn,  J.,  further  says:    ^^It 
appears  to  us  that  *the  paternal  grandmother  is  a 
relative  of  the  minor's  more  fitting  as  a  rule  to  be 
selected  as  guardian  than  is  the  stepmother,  be- 
cause we  are  of  opinion   that   her  appointment  as 
guardian  is  the  more  likely  to  be  for  the  minor's 
interests,  and  is  the  appointment  most  in  accordance 
with  the  general  pi*inciples  of  Hindu  law.     When 
we  find   that  uncter  no   circumstances  can  a  step* 
mother  inherit  from  her  stepson,^  and  that  on  parti* 
tion  the  stepmother  does  not  get  a  shave,  because 
she   is    not  included  in  the   term  ^mother;''  and 
when   we  find  that   the   grandmother   can  inherit 
from  her  grandson  (a  point  as  to  which  there  can 
be  no  dispute,  and  on  which  it  is,  therefore,  unneces- 
sary t(S  refer  to  authorities),  we  cannot  but  come  to 
the  conclusion  that,   according  to   Hindu  law,  the 
connection  between  the  paternal  grandmother  and 
lier  grandchild  is  to  be  deemed  closer  than  the  cop* 
nection    between    the    child   and    its    stepmother. 
Blood  relationship,  especially  on  the   father's  side, 
is  usually   preferred   by  Hindu  law.     In   the  case 
of  the  paternal  grandmother,  we  have  that  relation- 
ship ;  in  the  case  of  the  stepmother,  we  have  it 
not." 

*  Lalla  Jotee    Lai    v.    MuMamut  Doonmee    Koer^    W.   K.    F.  B. 
R.  173. 

*  Dyttbhaga,  cbnp.  iii,  sec.  2,  cIs.  29,  30. 
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On  the  death  of  the  mother,  or  in  the  event  of  her  ^ifin  of 

^    '       •  elder  bro- 

being  disqualified  from  a(*ting  as  the  guardian  of  her  ^^'^' 

children/  the  elder  brother/   cSr  in  default  of  him 

the  elder  half-brother*  is  .entitled  to  the  sruardian-  Eider  haif- 

°  brother. 

ship  both  of  the  person  and  property  of  the  infant 
in  preference  to  the  grandmother  and  all  others. 
After  these,   the  paternal  relations  fi^enerally  are  Pat«™i 

^  r  o  y  relatious. 

entitled  to  hold  the  ofiicep  of  guardian;  and  failing 
such  relatives,  the  office  devolves  on  the  maternal 
kinsmen  according  to  their  degree  of  proximity/       refations. 

After  marriage  the  right  of  guardianship  of  the  §""^f**"" 
person  and  property  of  a  female  minor  devolves  noTafte™* 
upon  her  husband  and  his  kindred/  marnage. 

The  hushand  is  the  legal  guardian  of  his  wife's 
person  and  property^  whether  she  is  an  adult  or  a 
minor.  The  marriage  of  an  infant  being,  under  the 
Hindu  law,  a  legal  and  complete  marriage,  the  hus- 
band has  the  same  right,  as  in  other  casQS,  to  demand 
that  his  wife  shall  reside  in  the  same  house  as  him- 
self, except  under  special  circumstances  such  as 
absolve  the  wife  from  that  duty  and   her  parents  or 


*  Mu»9amut  Muhtaboo  ▼.  GancMh,  10  S.  D.  A.  329;  and  In  the 
matter  of  Ishwar  Chunder  JSurma,  6  S.  D.  A.  471. 

'  MacnaghteD*s  Hindu  Law,  edii.  1829,  Vol.  1,  chap,  vii,  p.  103 ; 
aiul6  8.  D.  A.  471. 

*  Alussamut  Muhtaboo  v.  Oanesh^  10  S.  D.  A.  329. 

*  Macnaghten*8  HinduXaw,  edn.  1829,  Vol.  I,  chap,  vii,  p.  104. 

*  Macnaghten*8  Hindn  Law,  edn.  1829,  Vol.  I,  chap,  vii,  p.  104; 
Colebrooke*s  Digest,  edn.  1801,  Vol.  II,  pp.  380  and  384  Bk.  iv,  chap.  1, 
els.  4,  5,  and  12. 
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guardians  from  the  duty  of  surrendering  her  to  her 
husband.  The  infancy  of  the  wife  does  not  of  itself 
constitute  such  a  ground,  and  this  right  of  the  hus- 
band seems  to  be  independent  of  the  question  whe- 
ther the  infaiff  is  physically  fit  to  perform  the  dudes 
of  a  wife/  In  giving  up  a  very  young  girl  to  her 
husband  the  courts  would,  however,  probably  re- 
quire him  to  show  that  sh€  would  be  placed  by  him 
under  the  care  of  some  female  member  of  his  family. 
After  the  husbands  death  the  guardianship  of  his 
infaift  widow,  and  the  management  of  her  property, 
devolves  upon  his  heirs  generally,  or  those  who  are 
entitled  to  inherit  his  estate  after  her  death  *  in  pre- 
ference even  to  her  own  father.'    It  has  been  held 

by  the  Bombay  High  Court  ^  that  the  deceased 
husband's  widowed  mother  is,  according  to  Hindu 
law,  the*natural  guardian  of  an  infant  widow  in  the 
absence  of  any  person  claiming  a  preferential  title 
to  succeed  to  the  estate  of  the  husband. 

On  failure  of  her  husband's  heirs  the  widow'a 
paternal  relations  are  her  guardians,  and  failing 
them  her  maternal  kindred.^ 

'  Kaieeram  Dokanee  v.  Musxamut  Gendhenee^  23  W.  li.  C.  R. 
178. 

'  Macnaghten*s  Hindu  Law,  edn.  1829,  Vol.  I,  chap.  Tii,  p.  104, 
and  Vol.  II,  cbap.  vii,  cases  1  and  3.  See  Khetter  Motuse  Doisee  v. 
Kiahen  Mohun  Mitter,  2  Hay  196;  S.  C.  Marshall  313. 

'  MaoDaghten*8  Hindu  Law,  edu.  1829,  Vol.  II,  chap.  ?ii,  case  3, 
p.  204. 

^  Baiketar  y.  Bai  Oanga,  8  Bom.  H.  C.  Rep.  A.  C.  J.  31. 

*  Macnaghten*s  Hindu  Law,  edn.  1829,  Vol.  I,  chap,  vii,  p.  104. 
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Where  the  husband  is  himself  j^  minor,  the  guar* 
dianship  of  his  wife  would  be  in  those  persons  who 
are  entitled  after  his   death  to'*  such  guardianship. 

With   respect  to  the  right  to  give  an  infant  in  i^'g^t  to 

*■  *^  *-*      f  give  in 

adoption,  it  was  held  by  Sir  Thomas  Strange  in  one  ■^op'^io"- 
case  ^  th^t  the  consent  of  both  parents  to  the  giving, 
as  well  as  to  the  receiving,  in  adoption  is  requisite^ 
but  in  his  treatise  on  Hiiltlu  law '  he  states  that  in 
adopting,  so  in  giving  in  adoption,  though  the  con- 
currence of  parents  is  desirable*  the  husband  ap- 
pears, by  the  weight  of  authority,  to  be  independent 
of  the  wife,  the  father  of  the  mother.  And  Suther- 
land, 4n  his  Synopsis  of  the  Law  of  Adoption,*  says — 
^' On  the  subject  of  the  legal  ability  to  give  a  son 
in  adoption  some  di£Sculty  exist  in  extracting  a 
consistent  doctrine.^  The  more  correct  opinion 
appears  to  be :  1st,  that  the  father  may  gi\fe  away 
bis  minor  son  without  the  assent  of  the  mother,  ^ 
tbough  it  is  more  laudable  that  he  should  consult 
her  wishes  ;  2nd,  that  the  mother  generally  is 
incapable  of  such  gift  while  the  father  lives  ;  ^  3rd, 

*  2  &}trange*8  Notes  of  Cases,  109. 

*  Edition  1830,  Vol.  I,  p.  81. 

*  Edition  1821,  p.  n5, 

*  See  p.  224,  note  ix. 

*  See  Dattaka  Mimansa,  sec.  iv,  art.  13.  The  fact  of  the  father 
being  a  leper  does  not  disqualify  bim  from  giving  his  son  in  adoption. 
Anvnd  Mohun  Mozoomdar  v.  Qohind  Ckunder  JUSozoamdar,  W.  R. 
1864  C.R.  175. 

*  See  Dattaka  Chandrika,  sec.  i,  §  7.  Golebrooke's  Digest,  edn. 
1801,  Vol.  in,  chap,  iv,  sec.  viii,  §  273  and  notes. 


48 


THB    RIGHT  *Of   GUARDIANSHIP  [lEC.  U. 


Rii^ht  of 
father. 


that  she,  however^on  her  husband's  death,  may  give 
in  adoption  her  minor  son,  and  even  during  the  life 
of  that  person  in* case  of  urgent  distress  and 
necessity."  ^ 

This  first  proposition  of  Sutherland's  is  sup- 
ported by  a  good  deal  of  authority/  ijicluding 
amongst  others  Sir  Thomas  Strange,  though  that 
author  in  deciding  Pilla^  v.  Pillay^  held,  that  a 
father  cannot  give  his  sou  in  adoption  without  the 
consent  of  the  mother.'  Indeed  in  his  work  on 
HinJu  law  composed  twenty  years  later,  Sir  Tho- 
mas Strange  says  of  this  very  case,  in«  which  he 
held  that  the  consent  of  both  parents  is  requisite, 
that  it  was  discussed  on  comparatively  imperfect 
materials,  that  tl^e  public  was  not  then  possessed 
of  the  extensive  information  contained  in  Mr.  Cole- 
brooke'fir  Translation  of  the  Law  of  Inheritance 
and  the  treatise  on  adoption  since  translated  by 
Mr.  Sutherland, — to  say  nothing  of  the  manuscript 
materials  that  came  subsequently  into  his  own 
hands,  and  which  had  contributed  largely  to  every 
Right  of  chapter  of  his  own  work.*  There  seems,  however^ 
"ifetime  of  to  be  uo  doubt  as  to  the  correctness  of  Sutherland's 
second  proposition, — namely,  that  the  mother  gene- 

'  Sutherland's  Synopsis  of  the  Law  of  Adoption,  edn.  1821,  p,  224, 
note  ix.    See  Dat^aka  Mimausa,  sec.  iv,  ai*t.  13. 

*  1  Strangers  Notes  of  Cases,  p.  109. 

»  See  Colebrooke's  Digest,  edn.  1801,  Vol.  Ill,  chap,  iv,  sec.  Tiii, 
§  273  and  notes. 

«  Strangers  Hindu  Law,  edn.  1830,  Vol.  I,  p.  102. 
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rally  is  incapable  of  giving  a  •child  in  adoption 
^hile  the  father  lives. 

With  regard  to  Sutherland's  third  proposition  Right  of 
there  is  some  conflict  of  authority.  Jas:annatha  aeath  of 
says:*  "If  both  his  fatlier  and  mother  give  him 
to  another  person  for  adoption,  he  truly  becomes 
^  son  given:  this  supposes  both  his  mother  and 
father  to  be  living;  but  if*either  of  them  be  dead, 
the  boy  may  be  given  by  the  survivor:  how- 
ever, should  the  man  be  deceased,  the  child  must 
hot  be  given  by  the  woman  without  the  assent  of 
her  husbaifd  declared  before  his  death,  as  ordain-* 
ed  by  a  special  text."  However,  as  Sir  Thomas 
Strange  points  out^  Jagannatha  omits  to  give  us 
this  special  text,  or  to  say  where  it  is  to  be  found. 
In  another  part  of  his  work*  Jagannatha  says — 
"  Chandeswara  explains  the  phrase  both  parents  have 
power  to  give  a  son^  the  father  has  that  power,  and 
the  mother  has  that  power,  for  it  is  a  rule  that  in 
the  appo3itioa  called  dwandwa^  each  term,  whether 
expressed  first  or  last,  is  severally  taken  and  in- 
tended. The  lawgiver  also  forbids  the  attempt  of  a 
mother  to  make  a  gift  without  the  consent  of  the 
father:  'Nor  let  a  woman  give  or  accept  a  son 
unless  with  the   assent  of  her  lord;'  but  there  is 


'  Colebrooke's   Digest,   edn.    1801,  Vol.   Ill,   cbap.    iv,    sec. 
%  279. 

*  1  Strangers  Notes  of  Cases,  111. 

•  Colebrooke's  Digest,  edn.  1801,  Vol.  Ill,  p.  257. 


•  •  • 

Tin, 
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this  difference,  if«the  ^father  be  living,  a  mother 
can  only  make  a  gift  with  his  assent  ;  but  if  he  be 
not  living,  she  may  ^o  even  without  his  previous 
consent."  Jagannatha  observing  upon  this  says  : 
"  According  to  this  opinion  the  husband's  gift  of  a 
son  is  valid  without  his  wife's  consent,  even  during 
her  lifetime;  but  the  wife's  property  in  her  son  is 
not  thereby  divested:"      * 

When  the  husband  is  alive,  the  wife  cannot 
give  a  son  in  adoption,  unless  in  case  of  urgent 
distress  and  necessity.  This  distress  has  not,  as 
has  been  sometimes  supposed,'  any  reference  to 
the  adopter's  want  of  a  son;*  but  it  relates  to  the 
distress  of  the  natural  family  of  the  child  to  be 
adopted.  It  is  not  necessary  that  that  distress 
should  proceed  from  any  public  calamity,  such  as 
actual  famine,  provided  it  be  sufficiently  urgent ; 
and  though  there  should  be  no  distress  to  justify 
the  gift,  it  will  be  good  notwithstanding,  not  being 
vitiated  by  the  breach  of  a  prohibition  which  ra- 
gards  the  giver  only,  not  affecting  the  thing  done.' 

As  we  have  seen,  a  widow  can  give  her  minor 
son  in  adoption,  bjit  she  cannot  give  her  only  son,* 


*  See  Dattaka  Mimansa,  sec.  i,  §  7 ;  and  sec.  iv,  §  21.  See  also 
Dattaka  Chandrika,  sec.  i,  §  13.  Mitakshara  on  Inheritance,  chap,  i, 
sec.  xi,  10  and  note. 

'  Strangers  Hindu  Law,  edn.  1830,  Vol.  1,  p.  81. 

'  Strangers  Hindu  Law,  Vol.  I,  p.  81.  Mitakshara  on  Inheritance, 
chap,  i,  sec.  zi,  10  and  no^e. 

«  Debee  Dial  v.  Hur  Eur  Sing,  29  Dec.  1828,  4  Sel.  Rep.  320. 
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and  even  where  she  has  other  sons  she  ought  to 
obtain  the  consent  of  her  husband's  relations  before 
giving  a  son  in  adoption/ 

The  Dattaka  Chandrika,  which  is  of  high  autho- 
rity in  Bengal,  allows  a  widow  to  give  her  son  in 
adoption  where  her  husband  has  not  expressly 
forbidden  her  to  do  so,  and  it  implies  the  husband's 
assent  from  his  silence.^    « 

Under  the  Hindu  law,  a  man  who  has  perma-  Effect  of 

emigration, 

xiently    emigrated,    entered   a  rfeligious   order,   orf^^^ 

become  an  outcast,  being  civilly  dead,  is  regarded 

as  deceased/  and  his  wife  has  the  same  powers  as 

to  giving  in  adoption  as  his  widow  would  have. 

Now,  however,  under  Act  XXI  of  1850,   change 

of  religion  or  loss  of  caste  does  not  deprive  a  man 

of  his  right  to  give  his  child  in  adoption. 

There  is  no  doubt  that,  during  the  lifetime  of  the  oiftbywiia 

with  con- 
husband,  the  wife  may,  with  his  consent,  give  away  ^^^^^ 

a  son  in  adoption/ 

,  The   consent   of   the  person  competent  to  give  ^*>«"»  «>«- 

away  a  child  in  adoption  may  be  presumed  where  "**"*^ 

the  adoption   has   been  acquiesced  in   for  a  long 

time.* 


*  See  Sutherlaud*s  Synopsia   of  the  Law  of  Adoption,  note  yi,  and 
edn.  1821,  p.  213. 

'     Sec,  1,  arts.  31  and  32. 

•  Sutherland's  Sjnopsis,  edn.  1821,  p.  215. 

*  Dattaka  Chandrika,  /sec.  i,  art.  31. 

•  Anandrav  Swaji   y.    Ganesh   Eshvant  Bikil,  7  Bom.  H.  C.  Rep. 
App.  xxziii. 
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No  one  but 
father  or 
mother  oan 
give. 


Adoptive 
pArenU 
cannot 
give. 


Right  to 
give  in 
marriage. 


Right  of 
father. 


No  one  except  his  father  or  mother  can  give  au 
infant  in  adoption.  An  elder  brother  cannot  give 
his  younger  brothgi*/  nor  can  an  uncle  give  his 
nephew  ^  in  adoption.  In  short,  an  orphan  cannot 
be  adopted. 

The  adoptive  parents  cannot  give  in  adoption  the 
child  whom  tliey  have  themselves  taken  in  adoption, 
for,  as  Mr.  Cowell  points  ^ut,'  in  the  first  place,  an 
only  son  is  ineligible  for  gift ;  and  in  the  second, 
such  gift  would  De  inconsistent  with  the  terms  of 
the  ^contract  on  which  such  parents  received  the 
child, — viz.^  "  as  a  son  to  themselves."    , 

With  respect  to  the  right  to  give  a  female  infant 
in  marriage,  the  Hindu  law  provides  rules  different 
from  tliose  which  it  prescribes  with  respect  to  the 
custody  of  the  person  and  the  management  of  the 
property  of  infants. 

If  the  father  be  alive,  and  not  incapacitated  by 
insanity  or  any  other  cause,  disqualifying  him  from 
exercising  the  office  of  guardian  to  his  infant 
children,   none   but   he   can  give  his  daughter  in 


marriage.' 


'  See  Macnaghten*B  Considerations  of  Hindu  Law,  p.  225  et  seq. ; 
Sttbbti  Luvammai  v.  Ammakutte  Ammal,  2  Mad.  II.  C.  Rep.  129;  aliier^ 
Veerapertnall  Pillay  v.^  Narrain  Pillay^  1  Strangers  Notes  of  Case^s 
113. 

'  Strangers  Manual,  para.  80. 

'  Tagore  Law  Lectures  for  1 870,  p.  303. 

*  See  Macnaghten*s  Hindu  Law,  Vol.  II,  ch.  vii,  case  2.  Edii.  1828, 
p.  204.  Oolamee  Oopee  Ghose  v.  Juggesmr  Ghose^  3  W.  R.  C.  U.  193. 
Ex  parte  Janhypersaud  Agurttallahy  2  fioul.  28  aud  114. 
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Iq  one  case  J  howevei*.  it  was  held  that  where  the 
father  is  a  coolia  Brahmin,  married  to  several  wives^ 
and  only  occasionally  visiting  Uhe  mother  of  the 
infanty  the  duty  and  right  of  giving  the  infant  in 
marriage  devolved  upon  the  mother.  In  that  case 
the  infant  had  actually  been  contracted  in  marriage 
by  the  mother  in  the  absence  of  the  father.  Where 
the  mother  had  not  given  4he  daughter  in  marriage, 
a  contract  even  by  such  a^  father  would  not  be 
invalidated  by  a  subsequent  cotftract  entered  into 
by  the  mother*  • 

The  Hindu  law  and  religion  equally  require  the  Loss  oi 

right. 

parents  and  guardians  of  female  in&nts  to  provide 
husbands  for  them  before  they  attain  the  age  of 
majority ;  and,  therefore,  where  the  fathet  or  other 
person  entitled  to  give  the  infant  in  marriage  is 
absent  at  the  time  when  she  ought  so  to  be  given,  or 
if  he  ne^clects  or  refuses  to  obtain  a  husband  for  her 
at  the  proper  tiijie,  the  person  next  entitled  to  give 
the  infant  in  marriage  would  be  justified  in  entering 
into  a  marriage  contract  on  her  behalf.' 

A  father  can  delegate  to  another  his  authority  to  Delegation 
give  his  daughter  in  marriage,  and  such  delegation  ^  "^ 
was  presumed  in    a  case,^   where  the  father  had 

'  Modhoo90oduM    Mooherjee    y«   Jadubchunder  Banerjee^   3   W.   H, 
G.  R.  194. 

*  See  The  King  ▼.    C7.  Kisinama  Naik^  2  Strangers  Notea  of  Oases, 
89.    Ball  Gunga  v.  Dhurmdoss   Nurseedassy  Bom.  S.   D.    A.   Rep.,  • 

27  tb  July,  1841. 

'  Golamee  Gopee  Ghose  v.  Juggessur  Ghose^  3  W<  R.  0.  R.  193. 
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made  over  the  care  and  custody  of  bis  daughter  when 
two  years  of  age  to  aaother,  left  her  with  him  till 
the  proper  time  for*her  to  be  married  had  arrived, 
allowed  the  person,  with  whom  lie  left  her  to  give 
her  in  marriage,  and  did  nothing  for  four  years  to  im- 
peach the  question  of  the  validity  of  the  marriage. 

It  is  not  clear  to  what  extent  the  wishes  of  a 
father  with  regard  to  the«marriage  of  his  daughter 
can  be  carried  out  by  the  law  after  his  death,  or 
whether  in  a  case  Vhere  the  father  had  contracted 
and*  made  all  the  arrangements  for  his  daughter's 
marriage,  but  died  before  its  completion,,the  person 
with  whom  the  contract  for  marriage  had  been 
made  could  enforce  its  performance.' 
Srjr^ft  After  the  death  of  the  father,  or  in  case  of  his 
uth«.'  ^'  having  perhianently  emigrated  or  having'  become  a 
recluse^  the  right  and  duty  of  selecting  a  husband 
for  a  female  infant  devolves,  in  the  first  place,  upon 
her  paternal  male  relations,'  namely,  on  her  paternal 
grandfather;  then  on  her  brother;  and  in  default  of 
brothers  on  her  paternal  relations  as  far  as  the 
tenth  degree  of  affinity  in  order  of  proximity ;  then 
on  the  mother,  the  maternal  grandfather,  the  mater- 
nal uncle  and  the  relatives  in  the  maternal  line/ 


*  Juggernathpersad  Agur wallah  v.  Jankypersady  2  Boul.  28. 

'  Ex  parte  Jankypersaud  AgurwnUah^  2  Boul.,  114.  Strangers 
Hindu  Law,  Vol.  I,  p.  36 ;  and  Vol.  II,  pp.  28  and  30.  MacDaghten*a 
Hindu  Law,  Vol.  II,  chap,  vii,  case  ii,  edn.  1828,  p.  204. 

*  Shamachurn*8  Vyayastha  Darpana,  p.  651. 
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Failing  these  the  paternal^  rel^ives  beyond  the 
tenth  degree  would  presumably  be  entitled  to  give 
the  infant  in  marriage.  '^ 

Although  it  is  the  universal  tendency  of  the  Right  of 
Hindu  law  to  exhibit  the  Hindu  woman  as  occupy- 
ing a  strict  state  of  pupilage,*  and,  therefore, 
incapable  of  exercising  rights  of  guardianship,  the 
mother  should  be  consulted  with  reference  to  the 
disposal  of  her  infant  children  in  marriage,  and 
indeed  in  some  cases  a  betrothaf  by  her  would  be 
held  good. 

The  rights  of  the  mother  with  respect  to  the 
marriage  of  her  infant  child  were  most  fully  con- 
sidered in  the  judgment  of  the  Madras  High  Court, 
in  the  case  of  S.  Namasevayan  Piilay  v.  A  nnammai  • 
Jmmal,^  which  contains  principles  equally  applica- 
ble to  Bengal.  • 

In  that  case  the  divided  brother  of  the  defend- 
ant's deceased  husband  sued  to  obtain  a  declaration 
of  his  independent  legal  rights  to  betroth  the  infant 
daughters  of  his  deceased  brother  by  the  defendant 
to  persons  of  his  own  choosing  without  the  inter- 
ference of  the  defendant  ;  and  also  to  obtain  a 
declaration  of  her  obligation  to  accept  any  persons 
whom  he  might  select,  and  to  provide  for  the 
celebration  of  their  marriages.     In  giving  judgment 


'  JSx  parte  Janhypenaud  AgunoaUah,  2  Boul.  116. 
*  4  Mad.  H.  C.  Hep.  339. 
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the  court  said:  •^TI^  authorities  relied  upon  in 
argument  as  directly  supporting  the  alleged 
right  rest  on  a  texf  of  Yajnavalkya,  which,  as  given 
in  the  remark  of  Mr.  Colebrooke,  to  be  found  in 
Strange's  Hindu  Law,  Vol  II,  p.  28,  is :  '  The  father, 
paternal  grandfather,  brother,  kinsman,  remote  rela- 
tions (saculya)  and  mother,  are  the  persons  to  give 
away  a  damsel — the  lattA  respectively  on  failure  of 
the  preceding.'  The  version  given  in  the  Digest, 
Bk.  V,  chap,  iii,  sec.  cxxxv,  is :  ^  In  the  disposal 
of  a  girl,  the  father,  the  paternal  grandfather,  the 
brother,  a  kinsman,  or  the  natural  mother  shall  be 
consulted  in  the  order  here  specified  ;  upon  the 
death  of  the  first  the  right  of  giving  away  the 
damsel  devolves  on  each  of  the  others  successivelj, 
provided  they  be  of  sound  understanding.'  It  can- 
not be^gainsaid  that  this  text,  in  its  literal  accepta- 
tion, does  import  an  individual  right  of  betrothal 
in  the  order  of  succession  declared,  and  we  do  not 
see  any  sufficient  ground  on  which  it  can  be  held  to 
be  applicable  only  to  the  daughters  of  an  undivided 
member.  In  the  Digest  and  in  Vol.  I,  p.  36,  of 
Sir  Thomas  Strange's  Hindu  Law,  it  is  treated  as 
of  general  application.  But  it  does  not  necessarily 
import  the  absolute  exclusive  i^i^ht  which  the 
plaintiff  seeks  to  have  declared,  namely,  the  right  to 
betroth  his  brother's  daughters  to  any  person  whom 
he  may  hereafter  choose  without  reference  to  their 
mother,  and  even  against  her  feelings  and  wishes. 
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r 


Therefore,  in  forming  our  ju4]gine&t  as  to  its  true 
effect  and  force,  we  must  be  governed  by  a  consi* 
deration  of  the  reason  and  principle  on  which  it  rests, 
and  the  natural  rights  of  the  defendant  as  a  mother 
and  her  legal  position  and  capacities  as  a  widow. 

^^In  principle  and  reason  the  duty  enjoined  in  the 
male  relatives  of  the  father  is  not,  it  appears  to  us, 
founded  upon  the  incapacity  of  a  woman  to  perform 
the  rites  required  by  the  Hindu  system  of  rules  re- 
lating to  the  marriage  ceremony*  Among  the  rites 
at  the  marriages  of  Brahmins  as  set  forth  in  Mr. 
Colebrooke'«  third  essay  on  the  religious  ceremonies 
of  the  Hindus  (see  first  volume  of  his  Miscellaneous 
Essays,  p.  203),  there  are  some  to  be  performed  by 
the  bride's  father,  which  (as  was  urged  for  tlie  appel- 
lant) the  mother  could  not  in  person  perform  in- 
stead of  the  father,  and  perhaps  the  same  oSay  be 
said  of  the  rites  practised  at  the  marriages  of  mem- 
bers of  some  of  the  other  castes  and  sects.  But  we 
h^ve  no  doubt  that  the  mother  would  be  quite  as 
competent  to  depute  a  male  kinsman  of  her  husband 
to  act  for  her  on  such  an  occasion  as  on  the  occasion 
of  the  performance  of  her  husband's  exequial  cere- 
monies. This,  too,  the  very  ordinance  itself  recog- 
nizes by  placing  the  mother  in  the  order  of  persons 
who  are  charged  with  the  duty  of  betrothal  enjoined 
by  it  The  true  reason  for  the  injunction,  it  ap- 
pears to  us,  was  the  state  of  dependence  in  which 
women  were  formerly  placed  bv  the  law,  even  where 

*  8 
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as  widows  they  h|td  succeeded  to  the  possession  of 
their  husbands'  estates,  and  that  certainly  does  not 
warrant  the  ordinance  being  carried  to  the  lengdi 
of  declaring  the  right  claimed  by  the  plaintiff,  if 
what  appefiars  to  us  to  be  the  reasonable  and  proper 
view  of  the  law  relating  to  such  state  of  dependence 
be  taken." 

After  giving  the  authorities  for  the  dependence 
of  women,  the  court  went  on  to  say:  ^^Frotec- 
*  tion  and  guidance  and  submission  thereto  are  the 
duties  thus  enjoined,  and  seeing  that  women  of  full 
age  are,  throughout  the  law,  treated  «aa  of  legal 
capacity  to  act  to  a  limited  extent,  it  is  a  reason- 
able implication  that  those  relative  duties  were 
intended  to  be  performed  by  their  appointed  pro- 
tectors with  a  due  regard  to  the  feelings'  and  wishes 
of  those  uuder  protection,  whether  wives  or  widows, 
within  the  sphere  of  their  proper  duties  and  the 
legitimate  limits  of  their  proprietary  rights.  In 
short,  the  state  in  which  it  appears  to  us  women  were 
intended  to  be  placed  was  simply  that  of  protective 
guardianship,  very  similar  probably  to  the  legitima 
tutela  muliehris  exercised  under  the  Roman  law 
before  the  time  of  Justinian  over  women  of  full  age 
and  %ui  juris  which,  rec<^nizing  their  legal  capacity 
to  act,  required  the  advice  and  intervention  of  their 
tutors  to  give  e£Pect  to  their  transactions.  See  Col« 
quhoon's  Roman  Civil  Law,  Vol.  I,  sections  741,  742* 
In  this  view  it  would  obviously  be  doing  violence 
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to  the  reason  and  principle  on  ^hich  the  text  of 
Tajnavalkya  is  based  to  put  the  construction  upon 
it  necessary  to  support  the  plaintiflf  s  present  claim, 
for  it  is  beyond  question  that  a  voice  in  the  betro-* 
thai  of  a  child  of  tender  years  is  peculiarly  a  mother's 
right  and  duty.  The  dictates  of  human  natural 
affection  impel  her  to  feel  deep  concern  in  such  au 
event,  and  teach  that  her  feelings  and  wishes  should 
be  fully  consulted,  and  the  whole  spirit  and  policy 
of  the  Hindu  law  seems  to  us  tcT  accord  to  everv 
mother  the  perfect  enjoyment  of  this  natural  ri^ht. 
Bat  the  stsictly  legal  position  and  rights  of  the 
defendant  as  the  guardian  of  her  daughters  and  the 
possessor  of  her  husband's  property  present  still 
stronger  grounds  of  objection  in  opposition  to  the 
plaintiff's  claim.  It  was  conceded  in  argument  that 
the  law  has  always  recognized  a  mother's  right  to 
be  the  guardian  of  her  minor  son  or  daughter  upon 
tiie  death  of  her  husband  in  preference  to  his  kins- 
men. Such  a  recognition  is  very  inconsistent  with 
tiie  disposal  of  her  daughters  in  marriage  by  the 
husband's  brother  or  other  relation  without  refer- 
ence to  her,  and  tends  forcibly  to  support  the  view 
we  have  expressed  with  regard  to  the  state  of  depen- 
dency imposed  on  women.  Thus  the  recognition 
of  her.  posifSon  as  guardian  militates  against  the  law 
gner  having  given  the  exclusive  right  contended  for. 
But  now  that  the  texts  declaring  such  state  of  depen- 
dency have  become,  as  did  the  Roman  law  relating 
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to  the  iutela  muliebris  obsolete,  and  a  woman  acts 
independently  as  guardian,  and  such  acts  are  per- 
fectly legal,  it  would  amount  to  almost  an  absurd 
contradiction  to  hold  that  although  competent  and 
capable  to  be  guardian,  a  mother  has  no  right  to  be 
consulted  in  the  choice  of  a  husband  for  her  daugh- 
ter. Again,  as  the  possessor  of  a  life-estate  by  right 
of  legal  succession  in  alUher  husband's  property,  the 
defendant  is,  as  has  been  well  settled,  absolutely 
8ui  juris  (Kanavctdkani  Venkata  Subbaiya  v.  Joyasa 
Nmasin  Oappa^  3  Mad.  H.  G.  Bep.  116),  and  is 
the  person  on  whom  the  law  casts  the  dijity  of  deter- 
mining what  is  a  proper  provision  for  her  daughters' 
marriages,  and  providing  the  means  required  to 
defray  the  expenses  of  their  celebration. 

*'  The  independent  right  and  discretion  which  she 
is  competent  to  exercise  in  that  respect  she  cannot 
be  called  upon  to  exercise  until  the  choice  of  a  bride- 
groom has  been  made,  and  her  reasonable  discretion 
in  the  matter  must  be  guided  to  some  extent  by  the 
choice  made.  It  seems  to  us  to  be  necessarily  inci- 
dent to  this  absolute  capacity  to  act  that,  in  making 
the  choice  of  a  bridegroom,  the  defendant  should  be 
consulted." 

The  court  further  said :  "  If  on  a  choice  being 
made  of  a  person  in  every  way  suitable  to  be 
affianced,  and  the  mother  without  sufficient  cause  im- 
properly refused  to  accept  him,  and  obstructed  the 
betrothal,  a  suit  to  compel  her  to  allow  the  ceremony 
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to  take  place,  and,  if  she  was  cha^able,  to  provide 
means  for  its  celebration,  would  probably  be  suc- 
cessful. But  no  courts  we  think,  would  be  justified 
in  granting  such  relief  if  the  mother's  refusal  and 
resistance  was  because  of  serious  objections  to  the 
person  chosenj  or  for  other  good  and  su£Blcient  cause : 
nor,  we  think,  would  the  betrothal  of  a  daughter 
with  an  unobjectionable  ^person  of  the  mother's 
selection  be  restrained  at  the  suit  of  the  brother  or 
other  kinsmen  of  the  father  who  had  been  consulted 
bj  the  mother,  and  had,  without  any  sufficient  cause, 
objected  ta  the  betrothal." 

There  is  no  doubt  that,  in  spite   of  their  being  Right  of 

female  re- 

themselves  considered  in  a  state  of  pupilage,  the  ^^^^^^ 
female  kindred  of  a  minor  may  so  dispose  of  her  with 
the  consent  of  her  male  kindred  or  those  entitled 
to  the  right.     It  was  held  in  the  case  of  Maharanee  P&ternai 

"  grand- 

Ram  Bunsee  Koonwaree  v.  Maharanee  Soobh  Koon-^  mother. 
wareCj^  that  a  paternal  grandmother,  with  the  assent 
of  the  nearest  male  kindred  on  the  father's  side,  has, 
in  preference   to  the    stepmother,  the  right  to  dis- 
pose of  a  minor  in   marriage. 

I  shall  in  a  /uture*  lecture   consider  the   efiect 
under  the  Hindu  law  of  a  marriage  which  has  been 

entered  into  by  minors,  or  on  their  behalf  without 
the  requisite  consent  of  the  persons  entitled  to  give 

them  in  marriage.^ 

"     7  W.  R.  C.  R.  321. 

*    See  Modhoosndan  Mookerjee  v.  Jadub    Chunder  Banerfee,  3  W. 
R.  C.  R.  194. 
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Effect  of 
]o«8  of  caste 


ship. 


1850. 


Under  the  Hindu  law  loss  of  oaste  involved  a 

ioes  oi  casie  •  ^ 

^'^uL^'  loss  of  the  right  of  guardianship  of  the  person 
and  property  of  minors  ;*  but  since  the  passing  of 

Aetzxi  of  Act  XXI  *  of  1850  such  right  of  guardianship 
ceased  to  be  lifiected  by  a  change  of  religion  or 
loss  of  caste.'  Where,  however,  the  appointment 
of  a  guardian  is  in  the  discretion  of  the  court,  a 
person  out  of  caste  would  rarely,  except  in  the 
absence  of  other  near  relatives  of  the  minor,  be 
appointed  his  guardian. 

There  is  nothing,  however,  to  prevent  a  testator 
in  appointing  guardians  of  his  childi^n  by  will 
from  providing  that  the  persons  whom  he  appoints 
shall  be  disqualified  or  excluded  from  office  on 
changing  their  religion ;  but  where  a  will  provides 
that  a  guardian  shall  become  disqualified  'by  chang- 
ing his«religion,  such  a  provision  would  not  include 
a  change  to  another  form  of  the  Hindu  religion,  as 
by  becoming  a  Vedantist.' 

Certain  religious  ceremonies,  however,  which  it 
is  the  duty  of  the  guardian  of  a  Hindu  infant  to 
perform  on  behalf  of  his  ward,  cannot  be  performed 
by  a  guardian  who  is  an  outcast,  or  who  has 
changed  his  religion.     In  that   case   they  must  be 


'    See  Fuggao  Daye  v.  Rawal  Daye^  4  W.  B.  M.  A.  3. 

*  Muchoo  y.  Arzoon  Sahoo,  5  W.  R.  C.  R.  235.  See  past.  Lecture  V, 
as  to  the  effect  of  a  change  of  religion  by  the  parent  or  other  guardian 
of  a  minor. 

'  See  Anund  Coomar  Qangooly  v.  Rahhal  Ckunder  Roy,  8  W. 
R.  C.  R.  278. 
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performed  by  the  person  nexj;  entitled  to  the  guar- 
dianship of  the  infant,  and  it  is  the  duty  of  the 
guardian  out  of  tKe  estate  of  ihe  infant  to  make 
over  to  such  person  the  requisite  funds  to  pay  the 
expenses  of  those  ceremonies. 

Under  the    Mahomedan  law    the  right  to   the  Guardian- 

°  ship  under 

guardianship    of  infants  is  viewed   diflPerently   in  ^^ 
reference  to  ( 1 )  the  custody  and  care  of  their  per- 
sons, (2)  the  management  of  their  property,  and 
(3)  the  dispos^al  of  them  in  marnage. 

The  natural  guardians  of  minors  are,  according  Guardians, 
to  the   Mahomedan  law,   either   near    or  remote,  or  remou. 
Fathers,    their   executors,   paternal    grandfathers, 
their  executors,  and  the  executors  of  such  executors, 
constitute  the  riear  guardians.    All  other  guardians 
are  remote  guardians} 

The  former  description  of  guardians  anstrer  to  Near  guar- 
the  term  of  curator  in  the  civil  law,  and  of  mana- 
ger or  surbarakar  in  the  Bengal   Code  of  Regula- 
tions f  and  they  alone  are  entitled  to  the  manage-  j^^^  ^^^^^ 
ment  of   the  property  of    a  Mahomedan  minor.  S^en  *of 
We  shall  discuss  in  a  future  lecture  the  powers  of  ^^^^"^' 
such  guardians  over  the  property  of  their  wards. 

Failing  them  the   custody  and   care  of  the  in- 
fant's property  does  not  devolve  upon  the  remote 


'    Macnaghten*s  Principles  of  Mahomedan  Law,  chap,    riii,    4th 
edn.9  p.  62. 

*    Macoaghten*8  Principles  of  Mahomedan  Law,  chap,  viii,  princ.  6 
4th  edn.,  p.  63. 
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guardians,  who  uader  yo  circumstances  are  entitled 
to  the  management  of  such  property,  but  it  de- 
volves upon  the  ruling  authority/  or  its  representa- 
tive the  judge,  whose  duty  it  is  to  appoint  a 
guardian  of  the  infant's  property.' 
Teflument-  ^^  Mahomedau  law,  as  in  Hindu  law,'  the 
^Hitment  father  has  power^  to  appoint  by  will   a  guardian  of 

of  gUAT- 

d>u>*  the  person  and  the  propePty  of  his  infant  children. 
There  is,  however,  apparently  a  difference  in  this 
respect  between  the  Hindu  and  Mahomedan  law, 
namely,  that  while  the  Hindu  law  requires  the 
person  to  be  specifically  appointed  guardian  by  the 
.  will,  the  Mahomedan  law  gives  to  the  executor  of 
the  father's  will  the  right  of  managing  the  infant's 
property,  whether  or  not  he  may  have  been  ap- 
pointed guardian  by  the  will ;  and  the  Mahomedan 
law  fuAher  extends  this  privilege,  as  we  have  seen, 
to  the  executors  of  the  grandfather  and  to  their 
executors. 
The  Mahomedan  law  does  not,  however,   permit 


»  Mussamut  Bukthan  v.  Mussamut  Maldai  Kooeri,  3  B.  L.  JR. 
423 ;  S.  C.  12  W.  R.  0.  R.  387.  Button  v.  Dhoomee  Khan,  3  Agr^  H. 
C.  Rep.  21.  Macnaghten^s  Principles  of  Mahomedan  Law,  chap.  Tiii, 
para.  6.  Baillie's  Digest  of  Mahomedan  Law,  p.  319. 

'  See  Tagore  Law  Lectures  for   1873,    by    Shama  Cham  Sircar, 
p.  478.    Mncnaghten*s  Precedents  of   Mahomedan   Law,    chap,    vii,* 
prec.  1. 

'  See  ante,  p.  38. 

*  Macnaghten*B  Principles  of  Mahomedan  Law,  chap,  viii,  prin.  4. 
Sheikh  Alimodeed  Moalltm  v.  Muasamut  Syfoora  Bibee,  6  VV.  B. 
M.  R.  125. 
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the  father  by  will  to  interfe/e  i^th  the  right  of 
custody  of  his  male  children  until  they  attain  the 
age  of  seven  years,*  and  of  his  female  children  until 
they  attain  puberty,  which  right,  as  we  shall  see 
hereafter,  is  possessed  by  the  mother  and  other  female 
relations  of  the  infant.  The  legislature  of  this 
country  has  recognised  the  power  of  Mahomednns 
as  well  as  of  Hindus*  to  ttfake  wills  and  to  appoint 
guardians  for  their  children  by  such  wills,  and 
Regulation  V  of  1799  and  Act  XL  of  1868  apply 
to  Mahomedansas  well  as  to  Hindus. 

The  latter  Act,  in  fact,  applies,  outside  Calcutta, 
to  all  except  European  JBritish  subjects. 

There  seems  to  be  no  limitation  as  to  the  per- 
sons who  may  be  appointed  guardian  by  the  father ; 
a  mother  is  equally  eligible  with  others  to  be 
nominated  guardian.^  • 

With  regard  to  the  custody  (hizanut)  of  the  Hizanut. 
persons  of  infant  children,  the  Mahomedan  law  pro- 
vides a  principle  very  diflferent  from  that  which  pre- 
vails according  to  Hindu  law.  The  Hindu  law  gives 
the  preference  to  the  father;  but  the  Mahomedan 
law  postpones  the  rights  of  the  father,  and  provides 
that  the  mother,  in  preference  to  the  father  and  all 
others,  is  entitled  to  the  custody  of  her  infant  male 


'  See  page  38,  ante. 

*  .Macnaghten*8  Mahomedan   Law,  Precedents,    chap,   vii,  case    4, 
pages  307  and  308 ;  and  Appendix,  p.  443.     East's  Notes,  case  1 . 
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children  until  tbey  attain  the  age  of  seven  years,' 
and  of  her  female  children  until  they  attain  the  age 
of  puberty.*  •• 

Right  of        Under  the  Mahomedan  law  the  mother,  if   of 

mother.  ^ 

good  character,  retains  this  right  during  marriage 
and  after  separation  from  her  husband,^  even  though 
she  may  have  been  divorced  from  him.^ 

After  becoming  a  widew  the  mother  retains  the 
right  of  hizanut,  except  in  case  of  her  remarriage 
with  a  stranger,  In  which  case  that  right  would, 
however,  revert  on  her  again  becoming  a  widow. 

The  Mahomedan  law  excludes  the  another  from 
the  guardianship  of  her  infant  children  if  she  be 
an  apostate,  or  have  adopted  a  course  of  living  like- 
ly to  be  injurious  to  her  child,  as  adultery,  theft, 
or  the  being  a  professional  singer,  or  mourner. 
Also  a  mother  who  is  continually  going  out  and 
leaving  her  child ,  is,  under,  the  Mahomedan  law, 
not  worthy  to  be  trusted  with  the  custody  of  her 
children.^    However,  since  the  passing  of  Act  XXI 

»  Ameeroonisaa  and  others^  11  W.  R.  C.  R.  297;  In  the  maiier 
of  Tayhebj  2  Hyde  63 ;  Sheikh  Alimodeed  Moallem  v.  Mvsst  S^oora 
Bibecy  6  W.  R.  M.  R.  125;  Shahzada  Futteh  AH  Shah  ▼.  Shahzada 
Mahomed  Mooheemooddeen,  W.  R.  1864  G.  R.  131.  See  Hedaja, 
Vol.  I,  Bk.  iv,  chap.  1 4. 

•  Macnaghteirs  Principles  of  Mahomedan  Law,  chap.  Tiii,  princ.  8; 
Precedents,  chap,  vi,  case  18,  p.  268,  In  the  matter  of  Khatija  Bibee^ 
5  B.  L.  R.  557. 

»  Tagore  Law  Lectures  for  1873,  p,  485.  Hedaya,  Vol.  I,  Bk.  iv, 
chap.  14. 

*  Macnaghten's  IMahomedan  Law,  App.  Title  "  Infant,"  8,  p.  446. 
>  Baillie^s  Digest,  pp.  431  and  432. 
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of  1850,  apostacy  does  not  disqualify  even  a 
Maliomedan  mother  from  retaining  the  guardian- 
ship of  her  childcen.*  After'-  the  mother,  the  Grand- 
mother's  mother  how  high  soever  (that  is  to  say, 
the  maternal  grandmother,  great  grandmother,  and 
so  forth),  and  failing  her,  the  father's  mother  how 
high  soever,*  is  entitled  to  the  custody  of  a  Maho- 
medan  infant.  * 

Failing  the  mother  and  grandmothers,  the  right 
of  hizanut  of  a  Mahomedan  inf^t  devolves  upon 
its  sisters, — namely,  first  on  the  full  sister,  then  on  sisters. 
the  uterine  iialf  sister,  and  then  on  the  half  sister 
by  the  father's  side.     Then  follow  the  daughters  Dauehters 

of  sisters. 

of  the  sisters  in  the  order  in  which  their  mothers 
were  entitled.  According  to  one  tradition  the 
maternal  aunt  is  preferable  to  a  half  sister  by  the 
father's  side ;  but  this  tradition  has  not  apparently 
been  supported  by  practice. 

After  the  sisters  and  their  daughters  come  the 
maternal  aunts,  and  failing  them  the  paternal  Aunts. 
aunts.'  The  same  distinction  also  prevails  among 
the  aunts  as  among  the  sisters, — that  is,  she  who 
is  doubly  related  has  a  preference  to  her  who  is 
jsingly  related ;  thus  the  maternal  aunt,  who  is  full 


*  See  Puggao  Daye  v.  Raioal  Days,  4  W.  R.  M.  A.  8.    See,  however, 
/a  the  matter  of  Id  akin  Bibee,  13  B.  L.  R.  160. 

*  See  note  at  p.  486  of  Tagore  Law  Lectures,  1873.    Hedaya,  Vol.  I, 
Bk.  IT,  chap.  14;   and  Baillie's  Digest,  pp.  431,  432. 

*  Tftgore  Law  Lectures,  1873,  p.  486.    Baillie*s  Digest,  pp.  431 
and  432. 
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Period  of 
hizADQt. 


sister  to  the  mother,'  orecedes  a  half  sister  of  the 
mother,  maternal  or  paternal;  and  in  the  same 
manner,  a  maternal  sister  of  the  mother  precedes  a 
paternal  sister;  and  so  also  of  the  paternal  aunts.^ 

All  these  persons  are  entitled  to  the  custody  of 
the  infant  for  the  same  period  as  the  mother  is  so 
entitled,— namely,  if  the  infant  be  a  male,  until  it 
attains  the  age  of  seven  years ;  and  if  it  be  a  female, 
until  it  has  arrived  at  puberty* 

Thus,  in  contr^istinctiou  to  the  Hindu  law,  the 
Maiiomedan  law  prefers  to  give  the  custody  of 
infants  to  their  female  maternal  relatipns  instead 
of,  as  is  the  case  in  Hindu  law,  their  male  paternal 
relations.  The  Hedaya'  explains  this  preference  as 
J^^iJ^^/^'Mbllows:  "  The  right  of  hizanut  with  respect  to  a 
male  child  appertains  to  the  mother,  grandmother, 
or  so*  forth,  until  he  becomes  independent  of  it 
himself, — that  is  to  say,  becomes  capable  of  shifting, 
eating,  drinking,  and  performing  the  other  natural 
functions  without  assistance ;  after  which  the  charge 
devolves  upon  the  father  or  next  paternal  relation 
entitled  to  the  office  of  guardian,  because  when 
thus  advanced,  it  then  becomes  necessary  to  attend 
to  his  education  in  all  branches  of  useful  and 
ornamental  science,  and  to  initiate  him  into  a 
knowledge  of  men  and  manners,  to  effect  which 
the  father  or  paternal  relations  are  best  qualified. 


>  Hedaya,  Vol.  I,  Bk.   iv,  chap.  14.        •  Vol.  I,  Bk.  iv,  chap.  14. 


LEG.  11.1         NATURAL   AND  TESTAMENT  ART. 


69 


(Kasaf  says,  that  the  bizanut  with^respect  to  a  boy 
ceases  at  tbe  end  of  seven  years,  as  in  general  a 
child  of  that  age  is  capable  of  "performing  all  the 
necessary  offices  for  himself  without  assistance.) 
But  the  right  of  hizanut  with  respect  to  a  girl 
appertains  to  the  mother,  grandmoth€i;r,  and  so  forth, 
until  the  first  appearance  of  the  menstrual  dis* 
charge  (that  is  to  say,  untii  she  attain  the  age  of 
puberty),  because  a  girl  has  occasion  to  learn 
such  manners  and  accomplishmeifts  as  are  proper 
to  women,  to  the  teaching  of  which  the  female 
relations  are  most  competent;  but  after  that  period 
the  charge  of  her  property  belongs  to  the  father, 
hecause  a  girl,  after  maturity,  requires  some  person 
to  superintend  her  conduct,  and  to  this  the  father 
is  most  completely  qualified." 

The  rights  of  the  mother,  and  of  the  females 
whom  I  have  enumerated  as  succeeding  her  in  the 
custody  of  her  infant  children,  cease  on  their 
marrying  strangers, — i.  e.,  persons  outside  the  pro- 
hibited degrees  of  relationship ;  but  reverts  again 
on  their  becoming  widows,  or  on  their  marriage 
being  dissolved.* 

Where  a  mother  or  other  person  entitled  to  the 
custody  of  an  infant  neglects  to  support  it,  her  right 


»  Beedhun  Bihee  v.  Fuzoolah,  20  W.  R.  C.  R.  411.  Baillie's  Digest, 
4d2.  Macnaghten*8  Frinciplea  of  Mabomedun  Law,  cbap.  viii, 
princ.  9.    Hedaja,  Vol.  I,  Bk.  iv,  chap.  14. 
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Sheeaa. 


to  its  custody  ceases^  and   devolves  upon  the  per- 
son next  entitled  to  such  right 

There  is  a  question  whether  these  rules  with 
respect  to  the  custody  of  Mahomedan  infants  apply 
in  their  entirety  to  persons  governed  by  the  Sheea 
law.  It  was  held'  by  a  Division  Bench  of  the  High 
Court,  acting  on  a  futwa  of  the  Mahomedan  law 
officer  of  the  Presidency*  the  Cazee-ool-cozaat,  that, 
under  the  Sheea  law,  a  mother  is  entitled  to  the 
custody  of  her  female  child  up  to  its  seventh  year 
only.  And  Mr.  Baillie,  in  his  Digest  of  the  Imameea 
law,  which  governs  the  Sheea  sect,  states,^  that  a 
mother  can  neither  be  herself  the  guardian  of  her 
children,  nor  can  she  make  a  testamentary  appoint- 
ment of  guardians  to  them.  Mr.  Baillie's  latter 
proposition  is  equally  true  with  respect  to  Sunnis; 
but  th^  former  proposition, — namely,  that  a  mother 
cannot  herself  be  guardian  of  her  children, — seems 
to  refer  to  the  management  of  their  property,  and 
not  to  the  custody  of  their  persons. 

As  we  have  seen,   under  the  Mahomedan  law,  a 

ion  tr   f®"^^!^'®  right  of  custody  of  the  person  of  an  infant 

exists  only  during  the  period  of  hizanut,  which,  if 

the  infant  bo  a  boy,  terminates  when  he  is  seven 


Right  of 

castody 

after 

ration 

period  of 

uisanut 


^  See  Ameeroonissa  and  others^  11  W.  R.  C.  R.  297.  Tagore  Law 
Lectures,  1873,  p.  486.  See  Hedaya,  Vol.  IV,  Bk.  xlir,  sec.  7, 
p.  124. 

'  Mussamut  Rty  Begum  ▼.  Nawab  Reza  Hossein,  2  W.  R.  G.  R.  76. 

»  Page  282. 
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years  of  age,  and  if  a  girl^  at  apy  rate  under  th€( 
Sunni  law,  on  her  attaining  puberty.  After  the 
termination  of  the  period  of  hizanut,  or  during  that 
period,  if  there  be  no  female  relation  of  the  infant 
capable  of  being  entrusted  with  its  custody,  the 
right  of  custody  devolves  upon  the  agnate  male 
relations  (asabah)^  for  the  purpose  of  the  education 
and  marriage  of  the  infant^  and  this  right  is  deter- 
mined in  proportion  to  the  proximity  of  the  claims 
of  the  relatives  to  inherit  the  esCate  of  the  minor. 
Under  the  Mahomedan  law  the  infant,  even  after  infant,  has 
passing  the 'period  of  hizanut,   has   no   power   toasufdu^- 

•  tody. 

exercise  any  option  as  to  the  custody  in  which  it 
is  to  remain. 

Of  these  relations  the  father  is  the  first  entitled,  castody  of 
then  the  paternal 'grandfather  and  the  paternal  great  ^^' 
grandfather,  and  so  forth  ;^  then  the  full  brother, 
then  the  half  brother  by  the  father,  then  the  son  of 
the  full  brother,  then  the  son  of  the  half  brother  by 
the  father,  then  the  full  paternal  uncle,  then  the 
half  paternal  uncle  on  the  father's  side,  and  then 
the  sons  of  paternal  uncles  in  the  same  order.     A 
girl,  however,  should  not  be  entrusted  to  the  care  of  custody  of 
any  male  person  unless  he  be  within  the  prohibited  ^''  ' 
degrees  of  relationship,  which  includes  all  the  male 
persons  enumerated  above  as  entitled  to  the  cus- 

'  Tagore  Law   Lectures,   1873,  p.  488.   Macnaghteii*s  Mahomedan 
Law,  cbap.  viii,  princ.  10.  BaiUie*8  Digest,  434. 
*  Hedaya,  Vol.  I,  13k.  iv,  chap.  14,  p.  389. 
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Period  of 
custodj. 


fii^ht  of 
fnving  in 
marriage. 


tody  of  a  boy,  with  th^  exception  of  the  sons  of  the 
paternal  nncles,  to  whom  the  custody  of  females 
may  not  be  entmstedJ  The  custody  by  male  rela- 
tions of  a  boy  continues  until  puberty,  or  rather 
the  attainment  of  the  age  of  majority ;  while  that  of 
a  girl  continues  not  only  till  puberty,  but  till  she 
can  safely  be  left  to  herself,  and  trusted  to  take  care 
of  herself.  If  she  is  adult  and  a  virgin,  her  gaar- 
dians  have  a  right  to  retain  her,  though  there 
should  be  no  apprehension  of  her  doing  anything 
wrons:  while  she  is  of  tender  age.  But  if  more 
advanced  in  years,  and  of  ripe  disisretion  and 
chaste,  they  have  no  right  to  retain  her,  and  she  may 
reside  whereever  she  pleases.'  The  profligacy  of  a 
male  relation  (asabah)  disqualifies  him  from  the 
right  of  custody  of  a  female  minor;  and  in  the 
default  of  her  possessing  male  relatives  within  the 
prohibited  degrees  free  from  such  vice  as  would  be 
injurious  to  her,  it  becomes,  according  to  the 
Mahomedan  law,  the  duty  of  the  kazi  or  judge  (o 
take  cognizance  of  the  infant's  unprotected  condi- 
tion, and  to  appoint  a  guardian  for  her/ 

The  duty  and  right  of  giving  in  marriage  a  male 
or  female  infant  falls  upon  a  different  line  of  guar- 
dians than  either  those  who  are  entrusted  with  the 
management  of  the  infant's  property,  or  those  who 


^  Tagore  Law  Lectures,  1873,  pp.  307  aud  488.    Baillie's  Digest,  433. 
>  B>iiUie*6  Digest,  pp.  434  and  435. 
*  Baillie*s  Digest,  p.  434. 
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are  entitled  to  the  custody  ofjits  porson.  The  father 
is  first  entitled  to  give  his  child  in  marriage,  and  after 
him  the  paternal  grandfather,  ho^  high  soever,  is  so  ^^^^ 
entitled.  A  contract  of  marriage  entered  into  by  "^®'' 
a  father  or  grandfather  on  behalf  of  an  infant  is 
valid  and  binding,  and  the  infant  has  not  the  option 
of  annulling  it  on  attaining  majority^  as  he  has 
in  the  case  of  a  contract*  of  marriage  entered  into 
for  him  by  any  other  guardian. 

The  executor  of  the  father  or  grandfather  has  no 
power  to  contract  an  infant  in  marriage  even  though 
he  be  appointed  for  that  purpose  by  the  testator/ 
The  executor  may,  of  course,  contract  the  infant 
in  marriage  when  he  happens  to  be  the  natural 
guardian;  then  he  has  the^ower,  by  virtue  of  his 
guardianship,  not  of  his  executorship.  In  default  Devoiation 
of  the  father  and  grandfather  the  next  entitled  to  ^^  f^^^*' 
give  a  Mahomedan  infant  in  marriage  are  the  other  J^^J^*"^' 
agnate  relatives  in  the  order  in  which  they  would 
ll>e  entitled  to  inherit  the  estate  of  the  infant. 
After  the  grandfather  comes  the  full  brother ;  then 
the  half  brother  by  the  father's  side ;  then  the  son 
of  the  full  brother ;  then  the  son  of  the  half  brother 
by  the  father's  side,  how  low  soever;  then  the  full 
uncle ;  then  the  half  uncle  by  the  father's  side ;  then 
the  son  of  the  full  uncle ;  then  the  son  of  the  half 


*  Macnaghten*fl  Mahomedan  Law,  chap,  yii,  princ.  18. 
'  BaiUie^d  Digest,  p.  47. 
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uncle  by  the  fathe^B'  side  and  their  descendants ;  then 
the  father's  full  paternal  uncle ;  then  his  paternal  half 
uncle  by  the  father^  side ;  then  the  sons  of  both  in 
the  same  order;  then  the  grandfather's  full  paternal 
uncle ;  then  his  paternal  half  uncle  by  the  father's 
side,  and  then  the  sons  of  both  in  the  same  order; 
then  the  sons  of  a  more  distant  paternal  uncle.' 
After  these  the  mother  follows;  ^nd  failing  her  the 
near  uterine  relatives,  who  might  inherit' from  the 
minor,  attain  the  right  in  order  of  proximity.^ 
Tbe^e  are  the  full  sisters,  then  the  half  sister  by  the 
father's  side,  then  the  half  brother  and  sAter  by  the 
mother,  and  then  their  children.  Then  come  pater- 
nal aunts,  maternal  uncles,  then  maternal  aunts, 
then  the  daughters  oR  maternal  uncles,  then  the 
daughters  of  maternal  aunts ;  and  the  false  or  mater- 
nal grandfather  is  preferred  to  the  sister,  according 
to  Aboo  Haneefa.' 

After  these  people  the  right  of  providing  for  the 
marriage  of  an  infant  devolves,  according  to  Maho* 
medan  law,  upon  the  moufla-ooUmowalat^  or  suc- 
cessor by  contract  ;*  then  on  the  ruling  authority/ 
or  its  representative  the  kazi.     If  there  be  no  kazi 


*  6aillie*8  Digest,  pp.  45  and  46. 

*  Tagore  Law  Lectures,  1873,  pp.  329  and  331.    Baillie*8  Digest, 
p.  46. 

'  Baillie*s  Digest,  p.  46. 

^  As  to  what  constitutes  a  mowUt'OoUmowalai,  see    Tagore   Law 
Lectures,  1873,  pp.  91  and  92. 

*  Baillie's  Digest,  pp.  46,  47. 
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present,  then  the  minor,  if  of  soupd  discretion,  may 
himself   or  herself  contract  the  marriage,  which, 
however,    may  be  repudiated  by  him  or  her  on 
attaining  majority,  i.  e.,  puberty.* 
The  consent  of  the  nearest  guardian  in  the  above  circnm- 

^  stances 

s«ale  is  essential  to  the  validity  of  the  marriage  of  JJ^'^^fj^^ 
an  infant,  but  if  the  nearest  guardian  be  incapaci-  ^*  "*^^^ 
tated  by  reason  of  minority,  insanity,  profligacy  or 
absence  at  such  a  distance  as  to  preclude  him  from 
acting,  the  next  guardian  becomes  entitled  to  enter 
into  the  marriage  contract.^ 

Any  cireuq^stances  which  prevent  a  guardian 
from  providing  for  his  ward  a  suitable  marriage 
^t  the  proper  age,  would  be  suflScient  to  cause  the 
right  to  devolve  upon  the  guardian  next  in  the 
scale.  Foir  instance,  where  the  guardian  is  in  jail, 
and  not  likely  to  be  released  for  a  long  period.^ 
It  is  not  easy  to  say  as  to  how  far  a  cruardian  must  Absence  of 
be  distant  in  order  to  give  validity  to  a  marriage 
contract  effected  by  a  more  remote  guardian.  In  the 
Hedaya^  we  find  this :  "  If  the  parents  or  other  first 
natural  guardians  of  an  infant  should  be  removed 
to  such  a  distance  as  is  termed  gheebat  moonkatat^ 
it  is  in  that  case   lawful  for  the  guardian  next  in 


'  See  Macnagbten*a  Mahomedan  Law,  Precedents,  chap,  vi,  case  16, 
p.  265. 
'  BaiUie's  Digest,  p.  49. 

*  &heikh  Kaloo  v.   Gureehoollah  Sheikh,  10  W.  R.  C.  R,  12 ;  S.  C. 
13  B.  L.  R.  note  to  p.  163. 

*  Vol.  I,  Bk.  ii,  chap,  iii,  p.  108. 
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degree  to  contracf^  tlie^  infant  in  marriage."  And 
again  we  find  :^  ^^  By  the  absence  termed  ghedxU 
moonkatat  is  to  be  understood  the  guardian  being 
removed  to  a  city  out  of  the  track  of  the  caravans, 
or  which  is  not  visited  by  the  caravan  more  than 
once  in  every  year;  some,  however,  have  defined  it 
to  signify  any  distance  amounting  to  three  days'  jour- 
ney." In  'Macnaghten's  Precedents  of  Mahomedan 
Law,^  a  case  is  mentioned,  where  it  was  held  that  a 
distance  of  three  days'  journey  is  sufficient  to  justify 
the  *next  guardian  in  contracting  the  infant  in 
marriage.  A  day's  journey  or  stage  is  explained 
by  Rusail-ool-Arkan  to  mean  as  far  as  a  person 
may  be  able  to  travel,  at  a  moderate  pace,  in  the 
shortest  day  of  the  year,  between  morning  and  the 
setting  of  the  sun.^ 

This  arbitrary  rule  would  not,  probably,  be  now 

recognised  by  the  courts  of  law,  and  whenever  the 

legal  guardian  is  within  a  reasonable  distance  from 

the  place  of  residence  of  the  minor,   his   consenj; 

to  the  marriage  contract  would  be  deemed  to  be 

necessary. 

Right  of        Under  the  Mahomedan  law,  a  husband  has  not  such 

castod^y  of  au  absolutc  right  to  the  custody  of  his  minor  wife 

*  ^s  is  accorded  to  Hindu  husbands  by  the  Hindu  law. 


I  Page  109.  '  Chap,  vi,  case  14,  p.  263.  ' 

'  Macnaghten*8  Precedents  of  Mabomedan  Law,  chap,  v,  case  9» 
p.  207. 
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Even  after  the  marriage, « the  /notber,  or  other 
guardian  who  succeeds  the  mother  ia  the  right  of 
hisKmut  of  the  infant,  is  entitled  to  retain  the  infant 
wife  until  she  has  attained  puberty  and  is  fit  to 
bear  the  embraces  of  a  husband.^  After  that 
period  has  amved  he  is  entitled  to  have  her  made 
over  to  him,  provided  that  he  has  paid  her  dower; 
and  even  before  she  has  Attained  puberty  the  law 
does  not  consider  the  custody  of  her  by  her  hus- 
band an  unlawful  custody,^  ana,  where  the  hus- 
band has  once  lawfully  obtained  possession  of  his 
wife,  he  csmnot  be  compelled,  by  any  summary 
process,  to  give  her  up.  On  the  other  hand,  the 
husband  is  not  obliged  to  maintain  his  wife  when 
she  is  too  young  for  matrimonial  intercourse;' 
and  his  right  to  the  custody  of  his  wife  is,  in  every 
case,  dependent  upon  her  being  maintained  by  him. 

Under   the   Mahomedan  law  minority,  insanity,  Grounds  of 

/!•  1  1  /•      •  dis^ualifi- 

profligaoy,  and  apostacy  were  grouads  of  disqualifi-  cation  for 
cation  for   the  office    of   guardian   to  an    infant,  ^^p* 
but  now  apostacy  would  not  involve  a  loss  of  the 
right  of  guardianship  for  all  purposes.     In  a    case^ 


*  See  In  the  matter  of  Khatija  Bihi,  5  B.  L.  R.  557.  In  the  matter 
ofMdkin  Bihi,  13  B.  L.  R.  160.  Baillie's  Digest,  pp.  54,  125,  and  126. 
Maciiaghten*s  Mahomedan  Law,  Precedents,  chap,  vi,  caae  16,  p.   265. 

'  In  the  matter  of  Mahin  Bihi,  13  B.  L.  R.  160. 

>  In  the  matter  of  KhaHja  Bibi,  5  B.  L.  R.  557.  Baillie's  Digest, 
p.  437.  Hedaja,  6k.  iv,  chap,  xv,  p.  394.  See  Koluehun  Bihi  v.  Sheikh 
Dedar  Buksh,  24  W.  R.  Criiu.  R.  44. 

♦  In  the  matter  of  Mahin  Bihi,  13  B.  L.  R.  160. 
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decided  as  late  as  1874,  Mr.  Justice  Macpherson 
considered  that  a  father  who  had  become  an  apostate 
from  the  Mahomtfdaii  faith,  thereby  lost  his  right 
to  give  his  daughter  in  marriage ;  but  the  attentioa 
of  the  learned  Judge  does  not  seem  to  have  been 
called  to  the  case  of  Mtcchoo  v.  Arzoon  Salwo^^ 
in  which  it  was  held  that  the  right  of  guardianship 
is  a  right  within  the  me&ning  of  Act  XXI  of  1850, 
and  that  apostacy  would  not  involve  a  forfeiture  of 
such  right 

Apostacy  might  now  deprive  a  Mahomedan  guar- 
dian of  his  right  to  direct  the  education  of  his 
ward,  but  since  the  passing  of  Act  XXI  of  1850, 
it  would  not  deprive  him  of  any  other  portion  of 
his  rights.' 
Right  of         We  now  come  to  consider  the  right  of  guardian* 

guardian- 
ship of  per- ship  of  persons  other  than  Hindus  and  Mahomedans. 

sons   other         *^  ^ 

SiTand*^"      This  question  is  one  of  extreme  difficulty,  and 
Mahome-  ^|^^j.^  jj^jg  right  is  a  subject  of  litigation,  it  depends 

to  some  extent  upon  the  court  in  which  it  is  und^ 
discussion. 
High  Court  The  High  Court,  in  the  exercise  of  its  origins^ 
j  urisdiction,  in  addition  to  the  Hindu  and  Mahomedaa 
law,  administers  the  common  law  and  statute  la^ 
of  England  which  existed  prior  to  the  year  1726, 
as  modified  by  the  statutes  relating  to  India  and 


'  5  W.  R.  C.  R.  235.  »  See  post,  Lecture  V. 
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the  Acts  of  the  Goveraor-GcneraS  in  Council  and 
of  the  Legislative  Council  of  Bengal.' 
The  naofussil  civil  courts  are  not  bounjd  by  any  MofMsii 

^  *'   civil  courts. 

portion  of  the  English  law,  except  the  statutes 
relating  to  India.  Those  statutes,  together  with 
the  Regulations  of  Government  and  the  Acts  of 
the  supreme  and  local  legislatuves,  form  the  only 
express  law  which  guides  those  courts  in  cases 
not  governed  by  the  Hindu  and  Mahomedan  laws. 
In  cases  for  which  those  Regulations  and  Acts 
make  no  provision,  the  mofussil  civil  courts  must 
proceed  accoWing  to  justice,  equity,  and  good  con- 
science.^ This  leaves  much  to  the  discretion  of  the 
judges;  but  in  determining  the  right  of  guardianship 
of  persons  other  than  Hindus  and  Mahomedans,  they 

« 

would  be,  to  a  great  extent,  guided  by  the  law  ad* 
ministered  by  the  High  Court. 

The  procedure  of  the  High  Court  in  appointing 
guardians  to  infants  is,  as  we  shall  see  hereafter, 
very  diflferent  from  thiit  of  the  civil  courts  in  the 
mofussil. 

Under  the  law  as  administered  by  the  High  Court,  Righ.of 
the  general  rule  is,  that  the  legal  power  over  infants 
other  than  Hindus  and  Mahomedans  belongs   to  the 
&ther,  and  that,  during  his  life,  the   mother  has 
none.' 

'  See  MorIey*s  Digest,  introduction,  p.  7. 
*  See  Tagore  Law  Lectures  for  1872,  p.  225. 
'  See  In  the  matter  of  Holmes^  1  Hyde  99. 


80  THK   RIGHT   0«*   GUARDIANSHIP  [lEC.  H. 

The  father  is  the  legal  guardian  of  hi3  legitimate 
children,  of  whatever  age  they  may  be/  even 
though  thoy  be  infantd  at  the  breast;*  and  except  in 
case  of  gross  misconduct,  he  cannot  be  deprived 
of  his  legal  right  to  the  custody  of  their  persons.' 
The  father  is  entitled  to  this  right  absolutely  even 
against  the  mother/  and  the  father  is  not  obliged 
to  permit  the  mother  to  nave  access  to  the  children/ 
but,  where  he  has  agreed  to  give  such  access  to  the 
mother,  he  will  be  compelled  to  allow  and  make 
proper  provision  for  such  access,^  and  where  the 
father  is  seeking  relief  from  the  couft  he  may  be 
put  upon  terms  to  allow  his  wife  from  time  to  time 
to  see  her  children  J 

A  mother,  as  such,  is  entitled,  during  the  father's 
lifetime  (at  least,  as  against  the  father),  to  no 
power  over  her  infant  children,  but  only  to  rever- 
ence and  respect.  As  a  father  has,  even  against 
the  mother,  an  absolute  right  to  the  guardian- 
ship of  his  infant  legitimate  children,  he  has.  a 
fortiori  such  right  against  persons  other  than  the 

*  In  the  matter  of  Holmes^  1  Hyde  99 ;  Hx  parte  McClellan,  1  Dow! 
P.  C.  84;  De  MannemlU  ▼.  De  Manneville,  10  Ves.  63;  Welletlty 
V.  the  Duke  of  Beaufort,  2  Russ.  21. 

■  R  V.  De  Manneville,  6  East  220 ;  Re  Thomas,  22  L.  J.  Ch.  1075; 
Hx  parte  Young,  26  I.  T.  92,  4  W.  R.  129. 
»  Be  Hulliday,  17  Jur.  56. 

*  Ex  parte  Q lover,  4  Dowl.  P.  C.  293;  Ex  parte  Skinner,  9  Moore 

278. 

*  See  Ball  v.  Ball,  2  Sim.  35. 

^  Ex  parte.  Lytlon,  quoted  at  5  East  222. 
'  In  the  matter  of  Holmes^  1  Hjde  100. 
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mother.'  The  father  is  entitled  either  to  keep  his 
children  under  his  own  control,  or  to  place  them 
in  the  charge  of  other  persofts/  and  "  he  may 
also  delegate  part  of  his  parental  authority  during  « 
his  life  to  the  tutor  or  schoolmaster  of  his  child; 
who  is  then  in  loco  parentisj  and  has  such  a  portion 
of  the  power  of  the  parent  committed  to  his  charge, 
in>.,  that  of  constraint  and  correction,  as  may  be 
necessary  to  answer  the  purposes  for  which  he  is 
employed."  * 

The  power  of  the  father  over  his  infant  children  is 
not  so  mucfar  a  right  as  a  trust.  Lord  Redesdale,  in 
fVellesletf  v.  Wellesley^^  denies  that  the  law  ever  con- 
sidered the  power  of  the  father  to  be  uncontrolled 
by  the  courts,  and  says  that  that  power  has  always 
been  considered  as  a  trust.  He  goes  on  to  say, — 
"Look  at  all  the  elementary  writings  on  the  subject; 
they  say  that  a  father  is  entrusted  with  the  care  of 
the  children,  that  he  is  entrusted  with  it  for  this 
reason,  because  it  is  supposed  his  natural  affection 
woald  make  him  the  most  proper  person  to  discharge 
that  trust." 

By  English  law  the  power  of  a  father  to  appoint  Power  of 
guardians  to  his  children  by  will  or  deed  was  first  g^^^^ 


»  Golding  V.  Castle,  14  Jur.  1080. 

•  Ex  parte  McClellan,  1  Dowl.  P.  C.  81. 

'  Black8tone*s  Commentaries  by  Stephens,    Vol.  II,  p.  30,  5th  edn. 
Re  Suitor,  2  Post,  and  Fin.  267. 

*  2  Bligh  N.  S.  124,  at  p.  141. 

11 
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^given  by  the  Statute  1^  Car.  II,  c.  24,  wbick  was 
applicable  to  Calcutta. 

That  Act  provided'  that  "  where  any  person  hatii 

a 

or  shall  have  any  child  or  children  under  the  age  of 
one  and  twenty  years,  and  not  married  at  the  time  of 
his  death,  that  it  shall  and  may  be  lawful  to  and  for  the 
father  of  such  child  or  children,  whether  born  at  the 
time  of  the  decease  of  the  father,  or  at  that  time  in 
ventre  sa  mere^  or  whether  such  father  be  within  the 
age  of  one  and  twenty  years,  or  of  full  age,  by  his 
deeH  executed  in  his  lifetime,  or  by  his  last  will  and 
testament  in  writing,  in  the  presence  of  two  or 
more  credible  witnesses^  in  such  manner,  and  from 
time  to  time  as  he  shall  respectively  think  fit,  to 
dispose  of  the  custody  and  tuition  of  such  child  or 
children,  for  and  during  such  time  as  he  or  thej 
shall  respectively  remain  under  the  age  of  one  and 
twenty  years,  or  any  lesser  time,  to  any  person  or 
persons  in  possession  or  remainder  other  than  Popish 
recusants ;  and  that  such  disposition  of  the  custody 
of  such  child  or  children  made  since  the  24th  of 
February,  1645,  or  hereafter  to  be  made,  shall  be 
good  and  effectual  against  all  and  every  person  or 
persons  claiming  the  custody  or  tuition  of  such 
child  or  children  as  guardian  in  socage  or  otherwise, 
and  that  such  person  or  persons  to  vifhom  the  cus- 
tody of  such  child  or  children  hath  been  or  shall  be 


*  Sec.  8. 
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so  disposed  or  devised  as  aforesai^},  shall  and  may 
maintain  an  action  of  rayishment  of  ward  or  tres- 
pass against  any  person  or  persons  which  shall 
wrongfully  take  away  or  detain  sucli  child  or 
children  for  the  recovery  of  such  child  or  children, 
and  shall  and  may  recover  damages  for  the  same  in 
the  said  action  for  the  use  and  benefit  of  such  child 
or  children."  The  9tU  section  of  the  same  statute 
further  enacts,  "  that  such  person  or  persons  to  whom 
the  custody  of  sucli  child  or  children  hath  been  or 
shall  be  so  disposed  or  devised,  shall  and  may  take 
into  his  or  tkeir  custody,  to  the  use  of  such  child  or 
children,  the  profits  of  all  lands,  tenements,  and  here- 
ditaments of  such  child  or  children  ;  and  also  the 
custody,  tuition,  and  management  of  the  goods^ 
chattels,  and  personal  estate  of  such  child  or  childrea 
till  their  respective  age  of  one  and  twenty  years  or 
any  lesser  time  according  to  such  disposition  afore- 
said; and.  may  bring  such  action  or  actions  in  rela- 
tion thereunto  as  by  law  a  guardian  in  common 
socage  miglit  do."  Act  XXV  of  1838,  which  applies 
to  wills  made  between  the  1st  of  February,  1839,*  and 
the  I  St  of  January,  1866,  seems'  to  have  taken  away 
from  minor  fathers  the  power  of  appointing  guar- 
dians to  their  children  by  will ;  but  by  the  Indian 
Succession  Act,*  which  applies  to  wills  mad^  on 
and  since  the  1st  of  January,  1866,  a  father,  wliat- 


>  Sec.  31. 


»  Sec.  5. 


•  Act  X  of  1865,  sec.  47. 
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^verbis  age  may  be,  m^,  by  will,  appoint  a  guardian 
or  guardians  for  his  cUildren  during  minority.  This 
provision  was  not  Extended  to  Hindus  by  the  Hindu 
Wills  Act.^  So  as  the  law  at  present  stands,  Hindus, 
Mahomedans,  and  Buddhists  are  the  only  persons 
who  cannot,  during  minority,  appoint  by  will  guard- 
ians to  their  infant  children. 

The  331st  section  of\he  Indian  Succession  Act 
provides,  that  the  provisions  of  that  Act  shall  not 
apply  to  intestate  *or  testamentary  succession  to  the 
property  of  any  Hindu,  Mahomedan,  or  Buddhist. 
The  47th  section  does  not,  it  is  true,  relate  to  the 
succession  to  property,  but  inasmuch  as  the  purpose 
of  the  Act  was  to  amend  and  define  the  rules  of 
law  applicable  to  intestate  and  testamentary  succes- 
sion, and  also  inasmuch  as  although  the  other  sec- 
tions of  Part  VH  of  the  Succession  Act  are 
incorporated  into  the  Hindu  Wills  Act,  the  47th 
section  is  excluded,  the  legislature  evidently  con- 
sidered it  inadvisable  to  extend  the  privileges  of 
the  47th  section  to  Hindus.  v 

No  one  but     No  ouo  but  the  father  can   appoint  a  guardian  to 

father  can       ,  ,,  . 

appoint     his  children,  and  an  appointment  by  the  mother  is 
absolutely  void.*  Neither  the  father  nor  the  mother' 


»  Act  XXI  of  1870. 

>  Bedell  v.  Constable,  Yangh.  180  ;  Ex  parte  Edward*,  3  Atk.  519; 
Villareal  7.  Uellish,  2  Swaast.  533 ;  Jn  re  Kaye,  L.  R.  1  Cli.  387. 

*  Ward  y.  St,  Paul,  2  Brown*8  Chancery  Cases,  583.  See  Ex  parte 
Olover,  4  Dowl.  P.  C.  291. 
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have  any  power  to  appoint  gjiardUns  to  their  i^'^g^'^^^'hi, 
timate  children.  ^^' 

The  testamentary  appointment  of  guardians  by  Appoint- 

,  mont  by 

the  mother  will,  however,  be  looked  at  by  the  court,  t^^^^- 
and  will  often  guide  the  court  in  disposing  of  the 
guardianship  of  infants.' 

A  father  can   also  appoint  by  deed   guardians  to  Appoint- 

ment  by 

his  children,  and   this  pow^r  is  possessed  by  minor  ^^^ 
as  well  as  by  adult  fathers. 

The  appointment  of  a  guardian  by  deed  is  in  its 
nature  testamentary.*  It  may  be  revoked  by  a  Sub- 
sequent wil}.'  In  a  case  where  the  father  had 
appointed  by  a  deed  one  of  his  creditors  to  be  guar- 
dian of  his  children,  and  in  that  deed  bound  him^ 
self  in  a  penalty  not  to  revoke  the  deed,  the  court 
refused  to  interfere  with  the  appointment.  Though 
a  will  be  not  duly  executed  the  court  will  respect 
the  appointment  of  guardian  therein  made,  and  will 
appoint  as  guardian  the  person  nominated  by  such 
wiU/ 

A  testamentary    guardian,    although    he   takes  powers  of  . 
the  place  of  all  other  guardians,  and  is   placed  in  ary  guar- 
/oco  i^a^nV  having  the  same   powers  as  the  father 
over   the    infant,     cannot   delegate    his    trust    to 


>  Stuart  y.  Bute,  9  EL  L.  Gas.  440 ;  In  re  Kaye,  L.  R.  1  Cfa.  390. 

*  Ex  parte  The  Earl  of  Hcheeter,  7  Ves.  848,  367. 

*  Shafte$bury  v.  Hannam,  Finch  323. 

^  Hall  Y.  Storery  1  Young  and  Coa  Ex.  556. 

*  Eyre  y.  Countess  of  Shafteshury^  2  P.  Wms.  123. 
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another,  either  dyring^his  lifetime  or  by  will,  and 
the  trust  does  not  pass  to  his  executors  or  adiftinis- 
trators.*  • 

A  will  which  simply  contains  an  appointment  of 
a  guardian  of  his  children  by  a  father,  and  not 
disposing  of  personal  property,  is  not  entitled  to 
probate.* 

It  is  not  necessary  thaft  any  special  form  of  words 
should  be  used  in  appointing  a  guardian.  The  ex- 
pression of  the  intention  is  alone  requisite.' 

The  expressions  '^  I  expect  my  father  will  take 
care  to  see  my  child  educated  in  the  Protestant 
religion  *'  ^ — "I  desire  that  my  son  may  be  under  tlie 
care  of  A.  B  "  * — "  I  request  Miss  M.,  if  she  shall 
be  alive  at  my  decease,  to  take  upon  herself  the 
management  and  care  of  the  house  and  'of  my  chil- 
dren,"^ have  each  been  held  to  be  sufficient  to -effect 
a  valid  appointment;  and  in  another  case^  Hard- 
wicke,  L.  C,  considered  that  the  words  "I  direct 
that  my  wife  shall  have  the  education  and  mainten- 
ance of  my  children  "  might  amount  to  a  devise  of 
the  guardianship. 


'  See  Fonjth  on  the  Custody  of  Infants,  page  111,  and  cases  cited 
in  note  (n)  to  that  page. 

«  See  In  the  goods  of  Francis  Morton,  3  Sw.  and  Pr.  422,  and  cases 
there  cited. 

*  Simpson  on  the  Law  ol  Infants,  p.  200. 

*  Teynham  ▼.  Lennard,  4  B.  P.  C.  302. 

*  Bridges  v.  i7a/e«,Mo8.  108. 

*  MilUr  Y.  Harris,  14  Sim.  540. 

7  Mendes  v.  Mendes,  14  Yes.  sen.  89. 
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Individuals  only  can  be  am)ointed  guardians,  and  w^<>  ^^"^ 
whe^e  the  testator  appointed  a  trading  partnership  ^' 
as  a  firm,  and  not  as  individuals,  guardians  of  his 
children,  the  Court  of  Chancery  refused  to  recognise 
the  appointment,^  and  similarly  a  father  cannot 
appoint  a  company  or  an  institution,  charitable, 
educational,  or  otherwise,  guardians  of  his  children. 

If  the  father  appoint  testamentary  guardians*  JU^*'^^- 
or  if  guardians  be  appointed  by  tlie  court,*  the  w?thTe8t»- 
mother  cannot  interfere  with  such  guardians,  and  gwdmn. 
interference  by  the  mother  with  the  latter  class 
of  guardians  is  contempt  of  the  court  appointing 
sach  guardians.^  Lord  Chancellor  Cottenham,  in 
Talbot  V.  Shrewsbury ^^  said :  **  When  this  case  was 
before  me  in  the  autumn,  I  had  considerable  reason 
to  believe  that  there  was  much  misapprehension  in 
the  mfnd  of  the  mother  as  to  her  rights  as  mother, 
and  I  thought  it  necessary  to  explain  that  in  point 
of  law  she  had  no  right  to  control  the  power  of  the 
testamentary  guardian.  It  is  proper  that  mothers 
of  children  thus  circumstanced  should  know  that 
they  have  no  right  as  such  to  interfere  with  testa- 
mentary  guardians.'' 


*  DeMazar  v.  Pybus,  4  Ves  644. 

'  BeynoUs  y.  Teynskam,  9  Mod.  40 ;  4  B.  P.  C.  302. 

*  See  Waine  v.  Waine,  M.  R.  1   Aug.   1839,  ChHmbers  on   Infants, 
p.  36.  AmoU  ▼.  Blessdale^  4  Sim.  387. 

*  Waine  v  Waine^  M.  R.  1  Aug.  1839,  Cbambers  on  Infants,  p.  36. 

*  4  Mjl.  and  Or.  683. 
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Right  of  On  the  death«of  tl\p  father,  without  having  ap- 
pointed any  testamentary  guardian,  the  mother 
becomes  entitled* to  the  charge  and  custody  of 
her  children,  and   the   care   of    their  education.' 

Period  of   Such  guardiauship  by  the  mother  continues  to  the 

guardian-  • 

•i^ip-  same  extent  as  the  guardianship  of  the  father,^ 
i.  e.,  over  daughters,  until  they  marry,'  and  over 
sons,  until  they  attain*  the  age  of  majority,^  and 
her  rights  with  respect  to  consenting  to  the  mar- 
riage of  her  chilcTren  are,  when  the  father  is  dead 
without  leaving  testamentary  guardian,  equal  to 
those  which  were  possessed  by  the  father.' 
iiiegiti-  By  the  English  law  an  illegitimate  child  is  looked 
dren.        uDOU  as  fiulHtis  fiUtts. — the  child  of  no  body  ;  and 

English  ^  ^  '  J    7 

law.  neither  the  father  nor  the  mother  has  any  legal 
right  to  the  guardianship  of  it/  However,  where 
the  child  is  within  the  age  of  nurture, — i.e.,  nof  seven 
years  old, — the  court  will  prefer  the  mother  to  the 
putative  father  ;*  but  where  the  infant  has  passed 
that  age,  and  is  able  to  exercise  a  choice,  the  court 
will  not  recognize  any  right,  even  of  the  mother,  to 
the  custody  of  the  child.^  In  the  case  of  JSs  parte 
Knee^  an  infant  illegitimate  child  had  been  placed, 

»  Villareal  v.  Mellish,  2  Swanst.  536 ;    S.  0.,  Mellish  v.  DeCosta, 
2  Atk.  14.    See  also  Roach  v.  GarvaUy  1  Ves.  158. 
'  Mendes  v.  Mendes,  3  Atk.  619,  624;  1  Ves.  91. 

•  Eyre  v.  Shaftesbury,  2  P.  Wms.  116. 
^  Macpherson  on  Infants,  p.  67,  and  cases  thsre  cited. 

•  ExparU  Knee,  1  B.  &  P.,  N.  R.,  148. 

•  Re  Lloyd,  3  Man.  &  G.,  547. 
n  B,  &P.N.R.  148. 
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with  tbe  consent  of  both  parents,  ip  the  custody  of  a 

third   person,    and  then    removed  by    the   father. 

Though  the  father  was  better  able  to  maintain  it, 

it  was  ordered  to  be  delivered  into  the  custody  of 

the  mother.    In  giving  judgment,  Mansfiekl,  C.  J., 

said  : — "  There  is  no  a65davit  before  the  Court  to 

show  any' ground  of  apprehension   that  the  child 

would  incur  any  danger  fr6m  being  left  with  the 

mother.     It  is  not  unlikely,  indeed,  that  by  granting 

this  application  ive  may  be  doing  a  great  prejudice 

to  the  child,  but  still  the  mother  is  entitled  to  *the 

child  if  she  insist  upon  it.     The  application  in  this 

case  may  have  arisen  from  pure  affection,  and  the 

mother  may  be  disposed  to  take  care  of  the  child  ;  but 

it  is  not  probable  that  it  will  be  so  advantageously 

brought  up  Under  her  care  as  under  the  care  of  some 

person«whom  the  father  approves  of.     The  mother 

must  have  the  child  unless  some  ground  be  laid  by 

affidavit  to  prevent  it."     This  decision,  however, 

does  not  seem  to  have  been  extensively  followed,  and 

where  the  putative  father  has  obtained  possession 

of  the  child,  neither  by  force  nor  by  fraud,  with  the 

exception  of  the  decision  in  Ex  parte  Knee^  there  is  no 

authority  to  show  that  the  court  will  interfere  with 

the  custody  of  the  infant.'       In   R.   v.    Moseley^^ 

Lord  Kenyon,  C.  J.,  said :   "  Where  the  father  has 


•  Forsyth  on  the  Custody  of  Infauts,  p.  77. 
'  5  East,  223  note. 
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the  custodj  of  tbe  cb^ld  fairly,  I  do  not  know  that 
this  court  would  take  it  away  from  him.     Bat 
where  he  has  got  possession  of  the  child  by  force  or 
fraud,  as  is  here  suggested,  we  will  interfere  to  pat 
matters  in  the  same  situation  as  before."    And  in  R. 
T.  Hopkinsj^  Lord  EUenborough  said  :  ^^  It  appears 
that  the  mother  of  the   child  so  called  had  the 
child  in  her  quiet  poel&ession  under  her  care  and 
protection  during  the  period  of  nurture.     That  she 
was  first  divestecl  of  her  possession  by  stratagem, 
and  after  recovering  it  again  was  afterwards  dis« 
possessed  of  it  by  force.    In  such  a  case  everything 
is  to  be  presumed  in  her  favour.    Without  touching, 
therefore,  the  question  of  guardianship,  we  think 
that  this  is  a  proper  occasion  for  the  court  by  means 
of  this  remedial  writ  (the  writ  of  habeas  corpw) 
to  restore  the  child  to  the  same  quiet  custody  in 
which  it  was  before  the  transactions  happened  which 
are  the  subject  of  complaint,  leaving  to  the  proper 
forum  the  decision  of  any  question  touching  tlie  right 
of  custody  and  guardianship,  of   this  child,  with 
which  we  do  not  meddle." 

In  fact,  the  court  will  generally,  in  a  summary 
proceeding  with  respect  to  the  custody  of  an  illegiti* 
mate  child,  leave  such  child  in  the  custody  in 
which  it  finds  it,  provided  that  that  custody  was  not 
obtained  by  force  or  fraud. 


■  East,  579. 
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In  one  case  where  the  child  was^Ie^en,'  in  another 
where  the  infant  was  eight  years  of  age,*  and  in  an 
anonymous  case'  in  the  Queen's  Bench,  on  the  4th  of 
June,  1874,  where  the  child  was  twelve  years  of  age, 
the  court  refused,  at  the  instance  of  the  mother,  to 
interfere  with  the  then  custody  of  the  child.  In  the 
last  mentioned  case,  the  father  and  mother  had  lived 
together  for  twelve  yeai%,  and  then  he  married 
«notiier  woman.  The  Judge  had  an  interview  with 
the  child,  and  found  her  to  be  attached  to  both 
parents,  but  preferred  remaining  with  the  father. 

Under  the  Hindu  law,  unlike  the  English  law,  an  Hiuda  uw. 
illegitimate  child  is  not  looked  upon  as  nullitis 
Jtlitu,  but  he  is  recognized  as  his  father's  son,  and 
as  such  has  a  status  and  a  right  to  maintenance  in 
his  father's  family,^  and  unless  the  father's  caste 
be  above  that  of  a  sudra,  an  illegitimate  son  can 
inherit.^ 

This  being  so,  the  right  to  the  guardianship^of 
illegitimate  offspring  would,  probably,  be  subject  to 
the  same  rules  as  those  which  govern  the  right  to 
the  custody  of  legitimate  children.    It  was,  how- 


>  Re  Uoyd,  3  Man.  &  6r.,  547. 

•  /«  rtf  White,  10  L.  T.  849. 

'  Simpson  on  the  Law  of  Infants,  p.  127. 

*  See  Tagore  Law  Lectures,  1870,  p.   172.    JUtUfna  Bai  t.  Uttaram^ 
2  MadL  H.  C.  Eep.  196. 

*  Inderam  Vojtangput^  Taver  y.  Ramaewamy  Fandia  Talaver, 
S  B.  L.  B.  P.  G.  4.  See  Mohw  Singh  ▼.  Chumurun  Rai,  2  Sel.  Bep. 
new  edn.),  p.  87  note. 
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ever,  held  by  tl\p  Madras  Supreme  Court  in  the 
jear  1814^  that,  according  to  the  Hindd  law,  tlie 
mother  of  an  illegitimate  infant  is  entitled  to  the 
custody  of  it  as  against  the  putative  father,  where 
there  appear  no  circumstances  to  control  the  right 
But  in  this  case  the  father  did  not  contend  for  the 
custody,  and  the  ruling  seems  to  have  proceeded 
upon  no  authority.  • 

The  Mahomedan  law  in  this  respect,  like  the 
English  law,  does  not  recognise  the  right  of  a  puta- 
tive* father  to  the  custody  of  his  illegitimate  child, 
and  it  regards  a  bastard  as  the  child  •f  no  father. 
The  futwa  of  the  Mahomedan  law  officer  in  the 
case  of  MussL  Shahjehan  Begtfm  v.  David  Munro* 
stated  that  ^^  the  Mahomedan  law  does  not  allow 
the  putative  father  to  interfere  with  his  'illegitimate 
child  even  for  the  purpose  of  education."  According 
to  Mahomedan  law  a  wulud-oos-zina,  or  illegiti- 
niate  child,  does  not  inherit  from  the  father  or  on 
the  father's  side,  but  as  his  parentage  on  the  mother's 
side  is  established,  he  on  account  of  such  parentage, 
inherits  only  from  his  mother  and  half  brothers 
by  the  mother's  side.'  There  seems  to  be  no 
doubt  that,  under  Mahomedan  law,  the  right  of 
a  mother  to  the  custody  of  her  illegitimate  children 
is  co-extensive  with,  if  not  greater  than,  her  right  to 


*  The  King  v.  Nagapeti,  2  Mad.  Notes  of  Cases,  p.  91. 

•  Repcrts  S.  D.  A.,  N.  W.  P.,  Vol.  V,  p.  39. 
'  Tagora  Law  Lectures,  1873,  p.  123. 
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the  custody  of  her  Iegitim2\te  children.  She  is 
entitled  to  the  charge  of  the  persons  of  female 
illegitimate  children  until  they  Itttain  the  age  of 
puberty/  and  inasmuch  as  the  putative  father  cannot 
interfere  ivith  the  charge  of  his  illegitimate  children 
^ven  for  the  purpose  of  education,*  the  mother 
and  her  relations  would,  probably,  be  held  entitled 
to  the  guardianship  of  male  illegitimate  children 
beyond  the  period  of  hizanut. 

It  does  not,  however,  follow  because  a  child  is 
illegitimate  by  English  law  that  he  is  a  wutud- 
ooz'zina  by  *Mahomedan  law,  and  if  he  be  not  the 
latter,  there  is  nothing  to  prevent  his  putative 
father  from  having  the  right  to  «his  custody. 
For  instance,  the  father  might  have  acknowledged 
the  child  without  admitting  that  it  was  the  fruit  of 
asina  (illicit  intercourse),  and  then,  under  certain 
conditions,'  the  paternity  would  have  been  establish- 
ed, though  the  child  might  be  illegitimate  according 
to  English  notions. 

The  right  of  guardianship  of  children,  the  result 
of  intercourse  between  persons  governed  by  different 
laws,  is  determined  by  the  Hindu,  Mahomedan,  or 
English  law,  according  as  they  have  been  brought 
up  as  Hindus,  Mahomedans,  or  Europeans.^ 


%    '  Maciiaghten*8  Precedents  of  Muhomeduu  Law,  p.  326,  chap,  vili, 
11. 

*  BaiUie*8  Digest  of  Mahomedan  Law,  p.  433  note. 
'  See  Baillie*8  Digest  of  Mahomedan  Law,  p.  405, 

*  See  Myna  Bayee  v.  Diiaram,  8  M.  I.  A.  400. 


LECTURE   III. 


THB  OOUBT  OF  WARDS. 

Wb  have,  in  the  two  preceding  lectures,  considered 
the  age  at  which  persons  in  Bengal  attain  majority, 
and  the  right,  natural  and  testamentary,  to  the  gua^ 
dianship  of  their  persons  and  property  during  their 
minority. 

We  now  come  to  consider  the  provisions  made 

by  the  law  for  the  protection  and  benefit  of  minon. 

In  this  respect  we  shall  see  some  difference  be* 

tween  the  law  affecting  residents  in  Calcutta  and 

that  which  governs  the  inhabitants  of  the  other 

parts  of  the  Presidency* 

TiM  Court     ^^^^^  chicf  meaus  provided  by  the  law  for  the 

protection  of  the  persons  and  properties  of  minor 

landholders  in  this  province  is  the  Court  of  Wards^ 

which  was,  however,  originally  established  more  for 

the  purpose  of  ensuring  the  collection  of  the  revenue 

than  for  that  of  protecting  minor  proprietors/ 

Th€  rtMBotk     '^^®  provisions  of  the  Decennial  Settlement,  which 

tttabiuh-  was  subsequently  made  permanent  by  Reg.  I  of 

^^        1793,  gave  rise  to  the  necessity  for  the  management 

by  Government  of  the  estates  of  minors  and  other 

persons  disqualified  from  managing  their  property. 


'  See  M«rkbjr*8  Lecturea  on  ludian  Law,  p.  65. 
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In  order  to  meet  this  necessity,  apd  also  in  conse- 
quence of  the  many  instances  which  occurred  of 
minors,  females,  and  other  disqualified  landholders, 
being  entire  proprietors  of  lands  paying  reyenue 
immediately  to  Government,  being  reduced  to  ruin 
'by  the  misconduct  of  those  entrusted  with  their 
affiurs,  as  well  as  of  the  frequent  instances  of  minora 

being  brought  up  in  ignorance  and  dissipation  by 
persons  intrusted  with  their  care  and  education, 

with  a  view  to  engross  the  management  of  their 
affairs  when  they  might  come  of  age,'  the  sys- 
tem of  management  oi^  the  estates  of  disqualified 
landowners  by  Government  officials  under  the  deno- 
mination of  the  Court  of  Wards  was  established.  * 
This  system  was  inaugurated  on  the  20th  August,  The  Board 

of  Revenno 

1790,  when- the  Governor-General  in  Council  con- «>n»'»«»»«d 

'  a  Conrl  of 

stituted  the  Board  of  Revenue  a  Court  of  Wards  ^'^• 
with  powers  to  superintend  the  conduct,  and  inspect 
the  accounts,  of  the  managers  of  estates  of  land- 
holders disqualified  from  having  the  management 
of  their  own  lands  by  the  rules  prescribed  for  the 
Decennial  Settlement  (that  is  to  say,  females,  with 
the  exception  of  those  whom  the  Governor-General 
in  Council  might  deem  competent  to  the  manage* 
ment  of  their  own  estates,  minors,  lunatics,  and 
persons  of  notorious  profligacy  of  character,  who 
not  being  partners  with  others  of  a  different  des- 


*  See  the  Preamble  to  Reg.  X  of  1793. 
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• 

crlpdon  were  or  {night  be  entire  proprietors  of  lands 
paying  revenue  immediately  to  Goyernment)^  The 
Court  of  Wards  ^ilso  received  instructions  to  see 
that  minors  received  an  education  suitable  to  their 
rank  and  circumstances  in  life,  such  as  might 
qualify  them  for  the  future  management  of  their 
own  concerns.' 
Reff.Xof       For  the  guidance  of  •the  Board  of  Revenue  as 

1793.  ° 

the  Court  of  Wards  certain  rules  were  issued  on 
the  15th  of  July,  1791,  and  with  modifications  were 
subsequently  re-enacted  in  Reg.  X  of  1793.  The 
general  scheme  of  that  B^ulation  "was,  that  the 
estate  and  properties  belonging  to  disqualified  per- 
•  sons  were  to  be  managed  by  a  serberakar,  or  manager^ 
while  their  persons  and  education  were  committed  to 
a  guardian.  Large  powers  were  entrusted  to  the 
manager  and  guardian,  who  were,  however,  subject 
to  the  immediate  control  of  the  Collector  and  to 
the  general  superintendence  of  the  Court  of  Wards. 
Like  other  Regulations,  Reg.  X  of  1793  was 
rather  a  collection  of  instructions  than  a  clear 
and  concise  enactment,  and  by  it  much  was  left 
to  the  discretion  of  the  manager,  the  Collector,  and 
the  Court  of  Wards;  but  the  Collector,  manager, 
and  guardian  were  made  strictly  responsible  to 
the  Court  of  Wards.  The  superintendence  and 
care  of  infants  and  their  estates  seems,  however 

«  See  Colebrooke'8  Digest  of  the  Regulations,  Vol.  Ill,  pp.  298 
und  299. 
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to  have  been  practically  centred  in  the  Collector  of 
each  district,  who  performed,  according  to  his  dis- 
cretion,  nearly  all  the  duties  of  the  Court  of  Wards. 

By  Beg.  LII  of  1803,  amended  by  section  29  of  Ezteniion 
£eg.  VIII  of  1805,  the  rules  for  constituting  and  vwioM. 
for  fixing  the  jurisdictiou  of  the  Court  of  Wards,^ 
contained  in  Reg.  X  of  1793,  were  extended  to  the 
eeded  and  conquered  i^'ovinces;  and  Reg.  VI  of 
1822  extended  Reg.  LII  of  1803,  with  the  addition 
contained  in  section  29,  Reg.  VIII  of  1805,  to  the 
province  of  Benarei^. 

By  Reg.  i  of  1829  the  Commissioners  of  Reve-  Re^.ioi 

1QOQ 

nue  and  Circuit  were  entrusted,  within  the  dis- 
tricts comprised  in  their  respective  divisions,  with 
the  powers  and  authority  then  vested  in  the  Boards 
of  Revenue  and  Courts  of  Wards,  subject  to  the 
control  and  direction  of  a  sudder  or  head  Board, 
to  be  ordinarily  stationed  in  each  Presidency^ 
unless  otherwise  directed  by  the  Governor-General 
in  Council/  "  From  this  time,"  says  Mr.  Justice 
Markby,*  "  the  administration  of  the  law  upon 
this  subject  seems  to  have  fallen  into  some  confu-^ 
sion.  We  very  frequently  find  the  Collector  spoken 
of  as  acting  *  in  his  capacity  of  Court  of  Wards ;  ^ 
and  the  Collector  also  appears  to  have  exercised 
himself  many  of  the  functions  which  are  conferred 
by  the  Regulation  npon  the  manager  or  guardian. 


■  Sec.  4. 


'  Lectures  on  Indian  Law,  p.  67. 
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But  for  tbis  concentration  of  power  into  the  bands 
of  tbe  Collector  tbere  does  not  appear  to  bave  been 
any  autbority  in  lirw." 
Acf  XXVI  Tbe  Collector,  bowever,  was,  by  Act  XXVI  of 
1854,'  entrusted  witb  tbe  general  superintendence 
and  control  of  tbe  education  of  male  minors,  wbose 
property  was  under  tbe  Court  of  Wards ;  and  be  was 
by  tbe  same  Act  provided  vsiitb  sufficient  powers  fer 
tbat  purpose. 
Act  IV  In  1870  tlie  law  relating  to  tbe  Court  of  Wards 

1870.'  ^  witlrin  tbe  provinces  subject  to  tbe  control  of  tbe 
Lieutenant-Governor  of  Bengal,  was  consolidated 
and  amended  by  Act  lY  of  tbe  Acts  of  tbe  Bengal 
Council  for  tbat  year,  wbicb  contains  tbe  present 
law  on  tbe  subject.^    Tbis  Act  came  into  operation 


'  Repealed  bo  f»ir  as  relates  to  the  provinces  under  the  control  of  the 
Lieutenant-Governor  of  Bengal  by  Act  IV  (U.  C.)  of  1870,  sec.  SO. 

*  On  the  day  this  Lecture  was  delivered,  the  Bengal  Legislative 
Council  passed  an  Act,  called  the  Court  of  Wards  Act,  1877,  for 
the  purpose  of  amending  the  law  relating  to  the  Court  of  Wards  within 
the  provinces  subject  to  the  Lieutenant-Governor  of  Bengal.  Tbis  Act 
has  not  yet  received  the  assent  of  the  Governor- General,  and  is,  there- 
fore, not  yet  in  operation.  AVhen  it  comes  into  operation,  Act  IV 
(B.  C.)  of  1870  will  cease  to  exist,  as  sec.  2  of  the  Court  of  Wards  Act, 
1877,  provides  as  follows—"  Bengal  Act  IV  of  1870  (the  Court  of  Wards 
Act)  shnll  be  repealed.  This  repeal  shall  not  affect  the  validity  or 
invalidity  of  anything  done  or  suffered,  or  any  right,  obligation,  or  liabi« 
lity  accrued  before  the '  commencement  of  this  Act.  And  all  rules 
prescribed,  orders  or  appointments  made,  and  agreements  executed 
under  the  said  Act  shall  (so  far  as  they  are  consistent  with  this  Act)  be 
deemed  to  be  respectively  prescribed,  made,  and  executed  under  this 
Act.  And  all  suits  and  proceedings  now  pending,  which  may  have  been 
commenced  under  the  said  Act,  shall  be  deemed  to  be  commenced 
under  this  Act.*' 
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on  the  Ist  of  June,  1870,  aqd  by«  it  the  Commis* 
sioner  of  Revenue  of  each  division  is  constituted  a 
Court  of  Wards  ;*  but  bis  powers  ftre  to  be  exercised 
subject  to  the  entire  control  and  supervision  of  the  JJfg^"*?3 
Board  of  Revenue  and  of  the  Lieutenant-Governor,'  ^^^  ^"urt 
and  the  Lieutenant-Governor  has  power  to  niJike  Act,  isro?" 
rules  for  the  fulfilment  of  the  purposes  of  the  Act.' 
It  is  not  easy  to  ascertain  exactly  what  is  the 
position  of  the  Collector  of  a  district  under  th*e 
Court  of  Wards   Act  of  1870,     It  is  provided  in 
Part  IV  of  that  Act  that  the   Collector  shall  exer- 
cise the  duties  of  the  Court  with  respect  to  the  ward 
and  his  moveable  and  immoveable  property/    The 
Court  is  construed  by  the  Act*  to  mean  the  Court  of 
Wards, — i.e.,  the  Commissioner  of  Revenue  of  tlie 
division.^     The  Collector  cannot  exercise  all   tlie 
duties  of  the  Court,  as  the  Act  requires  the  Collec- 
tor to  deliver  an  inventory^   and  to  make  certain 
reports*  to  the  Court,  and  all  the  orders  and  pro- 
ceedings of  the  Collector  under  the  provisions  of 
the  Act  are   subject  to   the   revision  of  the  Court, 
and  to  appeal  to  the  Court  by  any  person  aggrieved 
by  such  order  or  proceeding.^    It  would  be   absurd 
to  suppose  that  there  could  be  an  appeal  from  the 
Collector  as  Collector  to  himself  as  exercising  the 

•  Sec  8.  •  Act  IV  (B.  0.)  of  1876,  sec.  85. 
'  Sec.  84.  *  Sec.  11,  and  following  sections. 
•Sec.  1.              "Sec.  8.                'See  sec.  17. 

•  Sees.  19,  22,  31,  67.    See  also  sec.  71.  '  Sec.  18. 
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duties  of  the  Court,  qr  that  such  inveutory  should 
be  delivered  or  reports  made  by  the  Collector  in  one 
capacity  to  himself  in  another  capacity.'  Again, 
it  is  clear  that  section  22  does  not  empower  the 
Collector  to  make  a  final  and  conclusive  order 
declaring  the  age  of  a  disqualified  proprietor.  That 
section  clearly  contemplates  such  power  as  residing 
solely  in  the  Commissioner. 

*The  meaning  of  the  direction  in  the  eleventh 
section  of  the  Court  of  Wards  Act  that  the  Collector 
shaH  exercise  the  duties  of  the  Court  with  respect 
to  the  ward  and  his  moveable  and  imm5veable  pro- 
perty seems  to  be  that  the  Collector  shall  immediate* 
ly  superintend  the  ward^s  estate,  and  provide  for 
the  care  of  his  person  and  education,  and  that  the 
Commissioner  should  only  act  as  a  Court  of  appeal 
from  the  Collector,  and  when  necessity  arises  for  the 
exercise  of  his  general  powers  of  superintendence' 
or  of  those  powers,  which  cannot  be  exercised  by 
the  Collector,  but  which  the  Act  impliedly  requires^ 
to  be  exercised  by  the  Commissioner  alone. 

The  Act  itself  raises,  but  does  not  expressly 
solve,  this  difficulty  with  respect  to  the  position 
of  the  Collector.  There  is,  however,  no  doubt  that 
the  Act  confers  some  powers  and  duties  upon  the 
Collector  qua  Collector,  and  other  powers  and  duties 


*  See  Markbj*8  Lectures  on  Indian  Law,  p.  6S, 

•  See  Act  IV  (B.C.)  of  1870,  sec.  10. 
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on  the  Collector  qud  Court  of  Wwds;  and,  as  Mr* 
Markby  points  out  in  his  Lectures  on  Indian  Law  ^ 
there  is  consequently  the  grea'test  iiifiicjilty  in 
keeping  the  distinction  between  the  Court  of  Wards 
proper,  the  Collector  exercising  the  functions  and 
performing  the  duties  of  the  Court,  and  the  Collector 
as  a  district  officer  subordinate  to  the  Court. 
Mr.  Markby  adds,  ^^  I  am  inclined  to  believe,  that 
practically  nearly  everything  is  done  by  the  Collec* 
tor  or  by  his  direction,  the  sanction  of  the  Commis- 
sioner being  occasionally  obtained;  but  this  is  *get^ 
ting  rid  of  tfie  difficulty  rather  than  solving  it." 

All  minor  proprietors  of  entire  estates, — t.  c,  poss-  ^^?  ^^ 
essing  in  entirety  any  land  subject  to  the  payment  [Jjfend^ 
to  Government  of  revenue  in  respect  of  which  the  oi'w«S^* 
name  or  names  of  a  proprietor  or  proprietors  are 
entered  on  the  general  register  of  estates  paying 
revenue  immediately  to  Government  in  the  Collec- 
tor's office  of  the  district'* — other  than  proprietors 
who  are   subject  to   the    jurisdiction  as  respects 
infants   of  a    High    Court,*   are    subject    to    the 
superintendence   and   direction  of  the    Court    of 
Wards,*  and   the   Court  of  Wards   may,  at  any 

'  Page  68:  *  See  the  definition  of  ^tstaie  *  iti  Bee.  1. 

'  As  to  what  persons  are  subject  to  the  jurisdiction  as  respecti 
infants  of  the  High  Court  at  Fort  William,  see  post^  Lecture  V. 
.  *  Sec.  2.  The  Court  of  Words  Act,  1 677,  makes  some  changes 
and  additions  to  the  classes  of  persons  subject  to  the  Court  of  Warda. 
That  Act  proposes  to  subject,  to  the  superintendence  of  the  Court  of 
Wards  all  pr<^rietor8  of  entire  estates  (other  than  proprietors  irht 
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time,  claim  the  •guardianship  of  any  such  minor 
and  the  management  of  his  property  whether  or 
not  a  certificate  oT  administration  of  his  property 
may  have  been  granted  by  the  Civil  Court  under 
the  provisions  of  Act  XL  of  1858/ 
J!S|Sito«  Where  a  minor  does  not  possess  an  entire  estate^ 
jeS."*  ^^'  butis  only  a  joint  proprietor  with  others,  he  is  not  sub- 
ject to  the  superintendence  of  the  Court  of  Wards, 
unless  all  his  co-proprietors  are  disqualified.' 

But  under  section  14  of  Act  XL  of  1858,' 
wh^n  an  estate,  some  of  the  co-proprietors  of 
which  are  still  minors,  ceases  to  be  sifl^ject  to  the 


are  subject  to  the  jurisdiction  as  respects  infants  and  lunatics  of  a 
Higli  Court)  who  are,  or  maj  be,  females  not  deemed  by  the  Court 
competent  to  the  management  of  their  own  estates,  or  who  are,  or  may 
be,  under  the  age  of  twenty-one ;  all  sons  of  such  females  who  are, 
or  may  be,  under  the  age  of  twenty-one;  all  joint  proprietors  of 
entire  estates  held  in  common  tenancy,  who  are,  or  may  be,  tinder 
the  age  of  twenty-one,  and  also  any  member  of  a  ward's  family 
who  may  have  an  immediate  interest  in  the  ward*s  estate,  who 
is  under  the  age  of  twenty-one,  and  who  has  no  legal  guardian^  The 
words  *  legal  guardian^*  are  somewhat  ambiguous,  and  it  is  not  clear 
whether  they  are  intended  to  include  only  guardians  appointed  by  a 
Court  of  law,  or  whether  they  embrace  natural  and  testamentaiy 
guardians  also.    The  former  interpretation  is  the  most  probable  one. 

>  Modhoosoodun  Sing  v.  The  Collector  of  Midnapore^  B.  L.  R.  F.  B. 
B.  199;  S.  C.  3  W.  S.  C.  R.  83. 

*  Sec.  3.— The  Court  of  Wards  Act,  1877,  proposes  to  include 
amongst  the  persons  subject  to  the  superintendence  and  jurisdiction  of 
the  Court  of  Wards  '^  all  joint  proprietors  of  entire  estates  held  in 
common  tenancy,  who  are  or  may  be  under  the  age  of  twenty-one,**  but 
the  same  Act  also  proposes  to  provide  that  the  supermtendence  of  the 
Court  is  not  to  extend  to  joint  proprietors  of  estates  any  one  of  whom 
may  not  be  disqualified. 

'  The  provisioim  of  Act  XL  of  1858  will  be  discussed  in  Lec- 
inxtlY^poBt, 


LSC.  III.] 


THE  COUET  OF'WABDS. 

• 


103 


Ck)urt  of  Wards,  the  CollectQr  may  represent  such 
fact  to  the  principal  Civil  Court  of  original  juris- 
diction in  the  district  and  sucit  Civil  Court  may 
direct  the  Collector  to  retain  cliarge  of  the  shares 
and  persons  of  the  minors.  After  such  direction 
all  further  proceedings  shall  be  had  and  taken  ac- 
cording to  the  provisions  of  the  Court  of  Wards 
Act,  as  if  such  still  disqualified  proprietors  were 
proprietors  of  an  entire  estate ;  and  in  case  any  of 
the  qualified  proprietors  shall  so  consent,  the 
management  of  the  shares  of  such  qualified  pro- 
prietors maybe  retained  or  assumed  by  the  Collec- 
tor and  carried  out  under  the  provisions  of  the 
Court  of  Wards  Act  so  long  as  it  shall  seem  fit 
to  the  Collector  and  such  qualified  proprietors.^ 

The  fact  oT  a  minor  acquiring  an  estate,  other-  How  mode 

^  ^  •  of  aoquiHi- 

wise  than  in  the  regular  course  of  inheritance  on  '»<>"  ^t  «- 

^  tate  afiPccta 

the  death  of  the  perspn  to  whom  he  may  succeed  if^c^j^^"^" 
in  such  estate,  or  under  or  by  virtue  of  the  will 
of,  or  some  settlement  made  by,  a  deceased  owner 
tliereof,  does  not  render  him  liable  to  be  taken 
under  the  superintendence  of  the  Court  of  Wards  ; 
but  it  is  competent  to  the  Board  of  Revenue  "  to 
direct  the  Court  to  take  charge  of  any  estate 
being  the  property  of  any  disqualified  person,  or  of 
any  two  or  more  persons,  both  or  all  of  whom  may 
be  disqualified^  although  the  same  shall  not  have 


'  Act  IV  (B.  C.)  of  1870,  sec.  3. 


• 
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descended  to  suoh  person  or  persons  in  any  regular 
course  of  inheritance  or  succession,  nor  accrued  to 
him  or  them  bj*  devise  or  settlement  as  aforesaid, 
whenever  the  same  shall  appear  to  the  Board  of 
Bevenue  to  be  advisable  for  the  interests  of  Govern- 
ment and  of  the  proprietor  or  proprietors/'' 

^^  Such  estates  shall  be  considered  in  all  respects, 
as  far  as  regards  the  management  of  them  by  the 
Court,  as  if  they  had  devolved  to  the  proprietor 
or  proprietors  in  the  regular  course  of  inheritance 
or  ftuccession,  or  accrued  to  him  or  them  by  devise 
or  settlement  as  aforesaid  :  and  such  proprietor  or 
proprietors  shall,  in  all  respects,  be  treated  by  tiie 
Court  .accordingly."*  These  latter  words  would, 
probably,  give  to  the  Court  of  Wards  power  to 
provide  for  the  custody,  maintenance^  and  educa- 
tion  of  the  minor  proprietors  whose  estates  are  thus 
brought  under  its  superintendence.  At  least  this 
seems  to  be  the  only  interpretation  which  can  be 
put  upon  the  somewhat  vague  expression  ^^such 
proprietor  or  proprietors  shall  in  all  respects  be 
treated  by  the  Court  accordingly," 

The  Court  of  Wards  cannot  take  upon  itself 
the  management  of  any  estates  other  than  those 
which  the  Court  of  Wards  Act  makes  subject  to 
its  jurisdiction.' 

»  Act  IV  (B.  C.  of  1870).  sec.  4.    See  Reg.  Ill  of  1706. 

•  Act  IV  (B.  C.)  of  1870,  sec.  4. 

*  See  Rowshun  Jehan  t.  The  Collector   of  Pumeahy  14  W.   E. 
C.  U,  297. 
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We  will  now  see  how  a  jninoft  proprietor  and  Jjjj^^i;' 
his  estate  are  taken  under  the  superintendence  of^^be" 
-a  Court  of  Wards.  •  uSce  ot 

^  •  the    Court 

It  is  the  duty  of  every  Collector  immediately  up-  <>*  warda. 
on  his  receiving  credible  information  tliat  the  pro- 
prietor  of  an  estate  in  his  district  is  a  minor,  and 
subject  to  the  superintendence  and  jurisdiction  of 
the  Court  of  Wards,  to  report  the  same  to  the  Collector  to 

'  ^  report  to 

Court  of  Wards  of  his   division  ;"   and   whenever  ^"'^ 
any  Collector  receives  information  that  any  pro- 
prietor of  an  estate  within  his  district  has  died, 
and  that  the  iieirs  of  such  persons  are  subject  to 
the  superintendence  of   the  Court  of  Wards,  he  collector  to 

provide  lor 

may  take  order  for  the  safety  and  preservation  of  ^^^^y  /\' 
any  moveable  property  of  such  deceased  proprietor,  ^^^^  *^' 
and  of  all  deeds,  documents,  or  papers  relating  to  FeATing^'' 

•  <•      1  n  %  •  minor 

any   portion   or  the  property  of  such  proprietor,  heirs. 
and  for  that  purpose  may  cause  the  same  or  any  part 
thereof  to  be  removed  to  any  public  treasury  or  may 

place  such  guards  in  charge  thereof  i\s  to  him  shall 

« 

seem  fit.^     On  receiving  the  report  of  the  CoIIec-  court  to 

direct  en- 

tor,  it  then  becomes  the  duty  of  the  Court  of  Wards  q^iry. 
to  direct  the  Collector  to  hold  an  enquiry  as  to  the 
age  of  such  alleged  minor,  and  for  the  purpose  of 
that  enquiry  the  Act  empowers  the  Collector  "  to 
require  the  production  in  person  of  such  proprietor, 
if  a  male,   and  of  all    documents   from    which    the 

*  See  sec.  19  of  Act  IV  (B.  C.)  of  I87O. 
'  See  Act  IV  (B.  C.)  of  1870,  sec.   20. 
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troth  of  sacb  matter  ipay  atppear,  and  to  take  evi- 
denoe  of  wituesseH  iipon  oath  or  solema  aflbrmBtioa. 
The  Collector  shdl  I'ecord  such  evideuce^  and  re- 
port  thereupon,  and  slmll  submit  such  report  and 
all  evidence  taken  by  him  to  the  Court/'^ 

At  this  enquiry  the  alleged  minor,  if  he  deiues 
that  he  is  under  age,  would  be  entitled  to  appear  or 
be  i>epresented. 
SJS'S*«ge     ^^  *^®  Collector's  submitting  to  tlie  Court  his 
^r^^^"^  report  on  such  euquiry,  and  the    eridenco   taken 
therein,  the  Court  shall  make  an  oitter  dedaring 
the    age    of    such    proprietor,    and*   suck    order 
shall  be  final  and  conclusive  for  all  the  purposes 
of  th^  Court  of  Wards  Act,'— ^that  is  to  say,  in 
any  questions  or  disputes  relating  to  the  custody 
of  the  ward  or  the  management  of  his*  property.' 
When  do-     The  Court  of  Wards  Act  further  provides/  that 
u'^IZm  the  Court  shall  retain  all  documentary  evidence 
Vud.       filed  with  such  report  until  the  minor  shall  have 
attained  the  age  of  eighteen  years,  unless,  upon  an 
application  made  thereto,  it  shall  see  fit  to  allow 
any  such  document  to  be  restored  to  the  owner 
tbei*eof.     This  provision  does  not    expressly    re- 
quire the  Court  to  deliver  over  the  documeatary  ' 


*  Act  IV  (I).  0.)  of  1870,  tfec.  22.    Bets  Beg.  X  of  1793,  sec  5,  §  2. 

*  See  seo.  22,  Act  IV  (B.  G.)  of  1870. 

'  See  anfe,  Lecture  I,  pages  10,  et  geq :  witb  reference  to   the  inter* 
pretation  to  be  put  upon  the  words  **  for  the  purposes  of  Uiis  Act.** 
«  Act  IV  (B.  C.}  of  1870,  sec.  22.    Bee  sec.  78 ;  /i0«t  p.  138. 
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9Videiic9  tp  the  wurd  when  ^lie  attains  the  age  of 
etghteeti  years  ;  but  takea  with  tlie  other  provisions 
0f  Uie  Court  of  Wards  Act,  it  d<feB  so  impliedly. 

Now  the  Indian  Majority  Act,'  which  caiiie  into 
Qperatiou  ou  the  2nd  of  June,  1875,  provides,^  that 
every  minor  under  the  jurisdictiou  of  any  Court 
of  Wards  shall  be  deemed  to  have  attaiued  his 
majority  wheu  he  shall  have  completed  his  age  of 
twenty-one  years,  and  not  before. 

Thus,  as  the  law  at  present  stands,  a  Court  of 
Wards  might  be  required  to  hand  over  the  docu* 
meatary  evidence  to  a  person  who  is  still  a  miaor.' 

In  many  other  respects  there  is,  as  we  saw  in  the 
first  lecture,  a  difficulty  in  reconciling  the  provisions 
of  the  Indian  Majority  Act  with  those  of  the  Court 
of  Wards  Act  and  other  Acts  in  which,'"  for  their 
own  purposes  only,  a  particular  age  is  defined  as 
the  age  of  majority/ 

The  next  step*  after  the  Court  has  made  an  order  9^"^  ^ 

*  ^  declare  es- 

tate subject 

— ■ ' — _— — . iQ  its  juria- 

diction. 


»  Act  IX  of  1875.  '  Sec.  3. 

'  *  In  the  Court  of  Wards  Act,  1877,  proTision  is  made  for  the 
cnstodj  of  the  documentary  evidence  as  follows :  **  The  Court  shall 
fe^tain  all  the  docuineiitarv  evidence  filed  with  such  report  until  the 
•firoprietor  shall  hare  attnined  the  age  of  twenty-one  years,  unless  upon 
An  application  made  thereto  it  shall  see  fit  to  allow  any  such  document 
to  be  restored  to  the  owner  thereof.*' 

•  This  difficulty  will,  as  far  as  the  Court  of  Wards  is  concerned,    be 
set  at  rest  if,  and  as  soon  as  the  Court  of  Wards   Act,    1877,   becomes 
law,  as  that  Act  Uiroughout  treats  the  aj^e  of  twenty-one  years  as  the 
age  of  majority  of  persons  subject  to  the  jurisdictiou   of  the  Court  of 
Wards. 
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Power  to 
refuse  to 


declaring  the  age*of  th^  proprietor,  is  for  the  Court, 
if  it  be  satisfied  that  he  is  a  minor,  and  subject  to 
the  jurisdiction  of  Ithe  Court  of  Wards,  to  make  an 
order  declaring  his  estate  to  be  subject  to  the  juris- 
diction of  the  Court,  and  directing  charge  of  such 
proprietor  and  of  his  property  to  be  taken. ^ 

The  Court  may,  if  it  shall  think  fit,  by  an   order 
prtetorf"*'  under  its  seal,  refuse  to  admit  any  disqualified  pro- 
prietor to  be  a  ward  of  the  Court ;  and  after  the 
estate  of  a  disqualified  proprietor  has  been  taken 
chafge  of,  the  Court,  may,  at  any  time,  by  a  like 

order,  and  with  the  sanction  of  the  Board  of  Revenue, 
discharge    such    estate  from  the   Court's   further 

superintendence  and  jurisdiction.    The  Court  may, 

by  a  further  order,  rescind  any  such  order,  and  make 

such  disqualified  proprietor  a  ward  of  the  Court.' 

Where  a  ward's  estate^  has  been  discharged  by 
the  Court,  the  jurisdiction  of  the  Court  with  res- 
pect to  the  custody,  maintenance,  and  education  of 
the  ward  would  also  cease,  even  though  the  ward  be 
still  a  minor. 

When  the  minor's  estate  is  situate  in  more  than 
one  division,  the  Court  of  Wards  of  each  such 
division  would,  apparently,  have  concurrent  juris- 
diction to  make  an  enquiry  as  to  his  age,  declare 
him  a  ward  of  the  Court  of  Wards,  or  discharge 


Power  to 
discharge 
estate. 


*  Act  IV  (B.  C.)  of  1870,  sec.  30. 

•  Act  IV  (B.  C.)  of  1870,  sec.  6. 
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him  from  the  jurisdiction  of  •the  Court ;  but  after 
one  Court  has  made  an  order  under  the  provisions 
of  section  22  of  the  Court  of  Wards  Act^  declar- 
ing  the  age  of  minor,  the  inquiry  cannot  be  re- 
opened by  another  Court  of  Wards* 

When  the  minor's  estate  has  been  declared  sub*  How 
ject  to  the  jurisdiction  of  the  Court  of  Wards,  and  peny  tob« 
the  Court  has  directed  charge  of  tbe  minor  and  his  «*»*'^«®  ®'- 
property  to  be  taken,  it  becomes  the  duty  of  the 
Collector  of  every  district,  within  which  there  may 
be  any  property  of  the  ward,  to  take  possession  of 
such  property,  of  whatever  description  it  may  be ; 
and  the  Court  of  Wards  Act  provides,*  that  the 
Court  shall  be  held  to  be  in  charge  of  such  property 
from  the  time  when  possession  shall  have  been  so 
taken.  The  same  Act  also  provides,'  that,  when  any 
person  shall  become  a  Wfy'd,  the  Court  shall  take 
charge  of  all  property,  real  or  personal,  belonging 
to  the  ward,  inclusive  of  any  share  in  any  joint  un- 
divided estate  and  of  any  tenures  or  shares  of 
tenures  of  land. 

Immediately  on  an  estate  being  declared  subject 
to  the  jurisdiction  of  the  Court,  the  Collector  must 
search  for,  and^  take  possession  of,  all  seals  and 
such  accounts  and  papers  as  it  may  appear  to  him 
advisable  to  take  possession  of,  and  shall,  at  his 
discretion,  remove  them  to  his  own  office,  or  send 

»  Act  IV  (B.  C.)  of  1870. 

"  See  Act  IV  (B.  C.)  of  1870,  sec.  30.  >  Sec.  6. 
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tbem  to  Che  tiiatody  qf  tlie  Cottrt  Ti«e  CoUeotor 
mitBt  also  take  possession  of  all  moveable  property, 
belonging  to  the*  ward,  and  place  under  proper 
custody  such  portioa  thereof  as  he  jnay  tbink 
necessary.* 

.  The  Collector  may  break  open  any  box  or  recep- 
tacle within  any  house  or  on  any  land  in  the  actual 
possession  of  the  ward  for  the  purpose  of  searching 
for  any  seal,  account-paper  or  property  belougiog 
to  the  ward.* 
tod**o"*uie  ^^^  respect  to  the  custody  of  a  proprietor 
p^diiTg^n-  ^^^  ^  reported  to  be  a  minor,  while  an  inquiry 
guir^  to  2^  proceeding  as  to  his  age,  and  until  he  has 
actually  been  declared  to  be  subject  to  the  juri^* 
diction  of  tlie  Court  of  Wards,  and  a  guardian  of  his 
person  has  been  appointed,  provision  is  made  by  Uie 
twenty-third  section  of  the  Court  of  Wards  Acl^* 
which  runs  as  follows  :  *^  The  Collector  may  direct 
that  any  person  having  the  unlawful  custody,  or 
being  unlawfully  in  possession  of  the  person  of  any 
minor  ward,  shall  produce  him  or  her  before  tli€i 
Collector  on  a  day  fiiced  by  him,  and  may  make  such 
order  for  the  temporary  custody  and  protection  of 
such  minor  as  may  appear  proper.  In  the  event 
of  any  disobedience  to  his  orders  under  this  section 
the  Collector  may  impose  a  fine  not  exceeding  five 
hundred  rupees,  and  a  daily   fine  not  exceeding  two 

«  Act  IV  (B.  C)  of  1870,  sec.  16.  *  Act  IV  (B.  C.)  of  1S70,  tec.  16. 

•  ActlV(U.  C.)of  1870. 
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bancbied  fupeesi  QBtil  the  pi^pductioti  of  the  person 
of  the  minor.  ^    In  the  case  of  a  female  minor  irard 

Ae  shall  not  be  brought  into  CouVt" 

« 

This  provision  would^  apparently,  be  also  ap« 
plicable  so  long  as  the  proprietor  remains  a  ward  of 
the  Court,  and  it  may  be  made  use  of,  when  a  guar- 
dian after  being  discharged  refusesjto  gire  up  the 
custody  of  the  ward. 

It  is  not  easy  to  say  what  is  tlie  meaning  of  the 
expressions  ^  unlawful  custody  "  and  ^^  unlawfully 
in  possession  of  '^  in  the  above  section.  This"  sec- 
tion may  be  Intended  to  empower  the  Collector  to 
require  delivery  of  the  minor  proprietor  from  any 
one  other  than  a  guardian  appointed  by  a  Civil 
Court,  or  a  natural  or  testamentary  guardian;  but  it 
more  probably  means  that  this  power  can  only  be 
exenused  by  the  Collector  when  the  minor  pro- 
prietor is  in  the  custody  of  a  person  who  has 
obtained  possession  by  illegal  means,  or  is  unlaw- 
fully retaining  such  possession. 

The  Court  of  Wards  Act'  does  not  specify  in  what 
CoUectors  this  power  of  enforcing  by  fine  the  delivery 

'  This  section  does  not  empower  the  Collector  to  make  a  profpec* 
tire  order  that  the  delinquent  shall  be  fined  a  certain  sum  each  daj 
tulil  production  of  the  person  of  tho  minor.  £adi  day*s  fine  must  be 
imposed  after  each  duj*s  ofience.  See  In  the  matter  of  Sugar  Dutt^ 
1  B.  L.  R.  Or.  Cr.  4( ;  In  the  maOtr  of  W.  N.  Love,  9  B.  L.  U. 
App.  9^ ;  lu  the  matter  of  the  Chairman  of  the  Municipul  CommU' 
eioners  of  the  Suburbs  of  Calcutta  ▼.  Aneesooddeeu  Meah,  1*2  B.  L.  K. 
App.  2. 

•  Aiitiy(B.C.)Qf  aS70. 


112  THB  COl)BT  OF  WABDS.  [lEO.  III. 

of  the  person  of  a  war\^  lies.  Does  the  Act  intend 
to  give  this  power  to  the  Collector  in  whose  district 
the  infant  resides,  br  to  the  Collector  within  whose 
district  the  infant's  estate  or  a  portion  of  it  is  situated? 
If  the  twenty-third  section  of  the  Court  of  Wards 
Act  had  been  intended  to  apply  only  after  the  minor 
had  been  declared  a  ward  of  the  Court,  the  Collector 
exercising  the  duties  of  the  Court  with  respect  to  the 
person  of  the  ward  would  probably  be  the  Collector 
havhig  this  power.  But  the  twenty-third  section, 
from  its  position  in  the  Act,  seems  to  have  reference 
more  to  providing  for  phe  custody  of  the  minor 
while  the  enquiry  as  to  his  disqualification  is 
pending,  and  at  that  stage  the  only  Collector  havioo* 
anything  to  do  with  the  minor  or  his  estate  is  the 
Collector  upon  whose  report  the  inquiry  is  made. 
The^cJ»*'i«  As  a  general  rule  the  Collector  of  each  district 
^«  pro-  must  exercise  the  duties  of  the  Court  of  Wards  with 
respect  to  the  moveable  and  immoveable  property 
of  the  ward  situate  in  his  district,  whether  the  estate 
or  lands  of  the  ward  be  situate  in  one  district  only,* 
in  more  than  one  district  of  the  same  division,'  or 
in  more  than  one  division.' 

uuZ^'      ^^^^^  *^©  ward's   estate  is  in  more  than  one 

r/di^t^L  <lis'rict  of  tt®  same  division,  the  Court  of  Wards  for 

divS?D,    that  division  may,  with  the  sanction  of  the  Board  of 

Revenue,  entrust  to  any  one  Collector  the  control  of 

'  Act  IV  (B.  C.)  of  1870.  sec.  U.    •  Act  IV  (B.  0.)  of  1870,  sec.  13. 

»  Act  IV  (B.  C.)  of  1870,  sec.  15. 


LBC.    III. J 


THE  COURT   or  WAR1>». 


113 


the  management  of  any  portion  o&  the  ward's  pro*- 
perty  not  situate  within  his  own  district.' 

Where  the  estate  or  lands  of  a  'ward  are  situate  when  es- 
within  two  or  more  divisions,  the  Court  in  charge  of  mo^o  than 

°  one  divi- 

the  ward's  person  exercises  a  general  control  over  "^°- 
all,  disbursements  and  payments  connected  with  the 
ward's  property  wherever  situate,  and  over  the  ac- 
counts of  such  property,  anil  the  Board  of  Revenue 
may  direct  that  the  Court  in  charge  of  the  ward  shall 
have  the  entire  control  of  all  or  of  portions  of  the 
ward's  property  wherever  situate,  under  such  form  of 
management  tis  may  appear  to  such  Board  advisable, 
or  to  take  any  other  action  which  may  seem  conve- 
nient for  the  due  care  of  the  ward's  interests  and 
the  efficient  management  of  his  property.^ 

When  the'  estate  or  lands  of  a  ward  are  situated  The  charge 
within  one  district,  the  Collector  of  the  district  in  ward's 

person : 

which  the  estate  or  lands  of  the  minor  are  situate  r^«'}  ^ 

tate  in  one 

exercises  the  duties  of  the  Court  with  respect  to  ^"^^'^^ 
his  person.^ 
When  the  estate  is  situate  in  more  than  one  when 


es- 


tate in 


district  of  the  same  division,   the  Court  of  Wards  more  than 

one  district 

in  that  division  must  appoint  some  one  of  the  Col-  divuLtl!™* 
lectors  in  that  division  to  perform  those  duties/ 

When  the  estate  or  lands  of  the  ward  are  situate  when  es- 
tate in 

in  more  than  one  division,  the  Board  of  Revenue  "o^.^han 

'  one  divi- 

must  determine  the  Court  wliich  shall  have  charge  "^"' 

•  Act  IV  (B.  C.)  of  1870,  sec.  13.    »  Act  IV  (B.  C.)  of  1870,  sec.  11. 
»  Act  IV  (B.  C.)  of  1870,  sec.  15.     *  Act  IV  (B.  C.)  of  1870,  sec.  12. 
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of  the  person  o&  the  ^ard^  and  such  Conrt  most 
appoint  some  one  of  tbe  Collectors  within  its  own 

« 

division  to  exerciSe  the  duties  of  the  Court  with 
respect  to  the  person  of  the  ward.' 
coiiectorto      Every   Collector,   on  taking  charge  of  a  ward, 
clute^to**'  ^"st  forthwith  report  to  the  Court  in  charge  of  such 
^"^       ward  the  condition  of  such  ward,  the  particulars  of 
his  property,  real  and  personal,  so  far  as  the  same 
can  be  ascertained,  and  the  persons  who  respective- 
ly may  appear  to  be  most  eligible  to  be  appointed 
manager  and  guardian  to  the  ward.^ 
Coiiectorto     Within  six  months  from  the  date  ftf  his  taking 

deliver  in-  ^ 

ventory.     pQggegsiou  of  the  ward's  property,  the  Collector  must 

deliver  to  the  Court  an  inventory  of  the  property 

t 

so^iaken  possession  of.^ 

After  receiving  the  report  of  the  Collector  as  to 
the  particulars  of  the  ward's  property,  and  the  per- 
sons eligible  to  be  appointed  manager  and  guardian, 
it  becomes  the  duty  of  the  Court  to  fiitan  allowance 
for  the  ward  and  to  appoint  a  guardian-  of  his  per- 
son and  a  manager  of  his  estate. 
f^r  wd^  With  respect  to  the  former  duty  the  Court  of 
Wards  Act-  provides  that  "  the  Court  shall  allow, 
for  the  support  of  each  ward  and  of  his  or  her 
family,  such  monthly  sum  as  may  seem  fit  with  re- 


>  Act  IV  (B.  C.)  of  1870,  Bee.  14.    •  Act  IV  (B.  C.)  of  1870,  sec.  17- 
»  Act  IV  (B.  C.)  of  1870,  sec.  31.    *  Act  IV  (B.  C.)  of  1870,  sec.  82. 
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(l^ard  to  the  rank  and  circumstan(;es  of  the  parties 
and  their  indebtedness  or  freedom  from  debt." 

The  manager'  and  the  guardian^  must  be  appoint-  Appoint- 

ment  of 

ed  by  the  Court  in  charge  of  the  ward,'  subject  to  ^^^Eger 
the  approbation  of  the  Board  of  Revenue.  *^*'°- 

When  the  ward's  estate  is  situate  in  more  than 
one  division,  the  manager  appointed  by  the  Court  in 
chai'ge  of  the  ward  shall  1i)e  appointed  manager  of 
all  other  estates  of  such  ward  by  the  respective 
Courts  in  and  for  the  divisions  in  which  such  estates 
respectively  are  situate ;  but  any  such  Court  may, 
with  the  assent  of  the  Board  of  Revenue,  appoint  a 
separate  manager  for  the  estate  or  estates  under  its 
charge,  or  a  sub-manager,  who  shall  act  under  the 
orders  of  the  manager.*  • 

When  two  or  more  estates  belonging  to  different 
wards  are  so  situated  that  they  may  be  conveniently 
superintended  by  one  manager,  the  Court  may  en- 
trust them  to  the  same  manager.^ 

When  the  produce  of  the  ward's  property  is  in-  course  to 

be  adopted 

sufBcient  to  provide  for  the  expenses  of  a  separate  w'^en  pro- 

xr  r  Mr  perty  in- 

management,  the  Court  of  Wards  must  take  such  p" ^^If^^r 
order  as  from  the  circumstances  of  the  case  appear  ma!!^^- 
best  calculated  for  providing  for  the  security  of  the 
public  revenue  and  for  the  interests  of  the  ward.  ® 
In  any  case  the  Court  of  Wards  may,  instead  of 


•  Act  IV  (B.  C.)  of  1870,  sec.  37. 

*  Act  IV  (B.  C.)  of  1870,  sec.  56. 
'  See  ante,  p.  113. 


*  Act  IV  (B.  C.)  of  1870,  sec.  37. 

*  Act  IV  (B.  C.)  of  1870,  sec.  54. 

*  Act  IV  (B.  C.)  of  1870,  sec.  52. 
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appointing  a  manager,  ^ive  some  or  all  of  the  estates 
or  lauds  of  the  ward  in  farm,  or  may  adopt  any  other 
form  of  managenl^nt ;  but  the  sanction  of  the  Board 
of  Revenue  is  requisite  for  a  lease  or  farm  given  for 
a  term  exceeding  ten  years  or  beyond  the  period 
of  expiration  of  the  ward's  minority,^  and  all  leases 
made  without  the  sanction  of  the  Board  of  Revenue^ 
whether  they  be  made  By  the  Court  of  Wards,  or 
by  the  Collector  acting  for  the  Court,  or  by  the 
manager,  become  null  and  void  on  the  removal  of 
the>  estate  from  the  superintendence  of  the  Court 
for  whatever  cause.^  • 

The  Court  is  unfettered  in  the  choice  of  a 
manager,  and  character  and  capacity  for  the  trust 
are  apparently  the  only  guides  as  to  such  selecdoo. 
Certain  rules,  giving  the  preference  to  near  relations 
of  the  ward  and  creditable  servants  of  his  family, 
were  prescribed  by  Reg.  X  of  1793  f  but  it  was  soon 
found  necessary  to  repeal  this  provision/ 
Restric-         With  rcspcct  to  the  appointment  of  a  guardian  some 

tiona   upon  *^ 

me^nt  of"    r^st^'iction  is  placed  upon  the  powers  of  the  Court 

•  ^'ilidL.   ^f  Wards. 

*  As  to  the  effect  of  a  lease  granted  without  anj  term  of  years,  and 
without  the  sanction  of  the  Board  of  Revenue,  see  Mahomed  Reza  y. 
The  Collector  of  ChiUagong,  15  W.  R.  (C.  R.)  116. 

'  Act  IV  (B.  C.)of  1870,  sec.  9.  The  Court  of  Wards  Act,  1877,  in 
addition  to  this  provision,  proposes  to  provide  that  no  estate  shall  be 
leased  in  patni  or  other  permanent  undertenure,  unless,  iu  the  opinioii 
of  the  Court,  subject  to  the  express  sanction  of  the  Board  of  ReTeniie 
and  the  Lieutenant-Governor,  such  a  lease  is  necessary  for  the  protec- 
tion of  the  estate.        '  Sec.  8.        *  Bee  sec.  26  of  Reg.  VII  of  1799 . 
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The  Act  provides,'  that  *i  whei»  a  guardian  of  a  Tesumcn- 
minor  ward  shall  have  been  appointed  by  will,  such  ^*""' 
person  shall  be  appointed  his  guaHian  by  the  Court, 
unless  the  Board  of  Revenue,  after  a  report  received 
from  the  Court,  and  after  calling  on  the  testamentary 
guardian  to  show  cause,  shall  consider  him  dis- 
qualified or  unfit." 

As  we  saw  in  the  last  Lecture,  the  father  only,  wiio  can 

^  •'  ^  appoint 

with  the  addition  of  the  grandfather  in  the  case  of  I^y  guw- 
Mahomedans,  can  appoint  by  will  guardians  to  his 
infant  children;  and  although  section  31  of  the  Cburt 
of  Wards  A£t  does  not  expressly  limit  this  power  to 
the  father,  yet,  as  it  does  not  expressly  extend  that 
power  beyond  the  father,  it  must  be  taken  as  leaving 
unaltered  the  law  as  to  the  appointment  of  guardians 
by  will.  Section  21  of  Keg.  X  of  1793  gave  to 
land-holders  whose  heirs  were  disqualified,  the  power 
to  appoint  guardians  to  such  heirs  by  .will  in  writ-, 
ing.  This  distinctly  extended  beyond  the  father 
the  power  of  appointing  guardians  to  minors,  but 
this  extension  was  not  continued  by  the  Court  of 
Wards  Act,  and  therefore,  since  the  repeal  of  Reg. 
X  of  1793,  the  appointment  of  a  testamentary 
guardian  by  any  person  other  than  the  father  of 
the  infant  would  not,  in  any  way,  bind  the  Court  of 
Wards.  Similarly,  Act  XL  of  1858,*  while  recog- 
nising the  right  of  the  father  to  appoint  by  will 

*  Sec.  81.  '  See  pgst^  Lecture  lY. 
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guardians  to  his,  children/   does  not   contemplate 

such  appointment  by  anj  other  person, 
ward^in  V      ^^  p^rsou  who  ts  the  next  legal  heir  of  a  ward, 
giutfd^^*  or  otherwise  is  immediately  interested  in  outliving 

such  ward,  may  be  appointed  to  be    his  guardian; 

but  this  provision  does  not  apply  to  the  mother  or 
Gaardian   to  the  testamentary  s^uardian  of  the  ward.^     None 

of  female  r-  • 

wvd.  i)ut;  a  female  may  be  appointed  guardian  of  a  female 
ward,  and  none  but  a  person  of  the  same  religion, 
if  Hindu  or  Mahomedan,  may,  except  in  the  case  of 
a  testamentary  guardian,  be  appointed  guardian  of 
a  female  ward,  preference  being  givien  to  female 
relatives  if  any  such  be  eligible.^  No  guardian 
may  be  appointed  or  continued  for  a  female  ward 
if  she  has  an  adult  husband/ 

The  offices  of  manager  and  guardian  are  wholly 
distinct/  The  same  person  may,  however,  be  ap- 
pointed to  be  both 'guardian  and  manager;  but  he 
must  render  all  such  accounts,  and  perform  all  such 
duties,  as  are  required  from  manager  and  guardian 
respectively  and  severally/ 
McT^gSr-  '^^®  manager''  and  the  guardian^  must,  previous 
"*"  ^   I.  to  the  receipt  of  their  commissions  of  appointment, 


give   secu- 
rity. 


»  Sec.  7,  Act  rV  (B.  C.)  of  1870. 
«  Act  IV  (13.  C.)  of  1870,  sec.  55. 

•  Act  IV  (B.  C.)  of  1870,  sec.  56. 
♦Act  IV  (B.  C.)  of  1870,  sec.  61. 
»  Act  IV  (B.  C.)  of  1870,  sec.  33. 
«  Act  IV  (B.  C.)  of  1870,  sec.  35. 
»  Act  IV  (B.  C.)  of  1870,  sec.  88. 

•  Act  IV  (B.  CO  of  1870,  sec.  59. 
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give  security  for  the  clue,  performance  of  their 
duties/  and  must  execute  agreements  witli  the 
Collector  in  the  form  prescribed  by  the  Court  of' 
Wards  Act,*  engaging  to  perform  those  duties,  and 
agreeing  to  pay  a  penalty  in  the  event  of  their 
committing  a  breach  of  trust,  or  neglecting  or 
omitting  to  perform  any  portion  of  their  duties. 
No  security  can  however  be  required  from  a  tesfia- 
mentary  guardian  performing  the  duties  of  mana- 
ger,' or  guardian,*  and  the  Board  of  Revenue  have, 
in  any  case,  power  to  dispense  with  the  security.* 

All  docunfents  executed  by  a  manager  or  guardian  How  doca- 

ments  to  be 

T>y  virtue  of  his  oflSce  must  be  signed  and  sealed  f^ecut^ 

•^  °  by  nianag- 

with  his  own  name  and  seal,  and  he  must  add  to  his  ^J:^  ^^: 
name  his  description   of  manager  or  guardian  of 
tbe  ward  for  whom  he  may  act,  as  the  case  may  be.® 

The  Court  of  Wards  Act^  provides,  that  the  powers  of 
manager  "  shall  have  the  care  of  the  entire  property, 
real  and  personal,  of  the  ward,  save  estates  or  lands 
to  which  another  manager  may  be  appointed  or 
which  are  under  the  direct  management  of  a  Col- 
lector.    He  shall  have  the  exclusive   charge  of  all 


manager. 


>  See  Act  XII  of  1850,  sec  1. 

'  Schedules  A  and  B. 

»  Act  IV  (B.  C.)  of  1870,  sec.  88. 

•  Act  IV  (B.  C.)  of  1870,  sec.  59. 

*  Act  IV  (B.  C.)  of  1870,  sees.  38  and  69. 
«  Act  IV  (B.  C.)  of  1870,  sec.  36. 

^  Act  IV.  (B.  C.)  of  1870,  sec.  45.    See  also  sec.  34. 
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lands/  save  as  ^^foresaid,  whether  malgoozary  or 
lakhiraj ;  as  well  as  of  all  houses,  tenements,  goods, 
money,  and  moveables  of  whatever  nature  belonging 
to  the  ward  whose  estate  may  be  committed  to  his 
•charge,  excepting  only  the  house  wherein  such  ward 
•may  reside,  the  moveables  wanted  for  his  use,  and 
the  money  allowed  for  the  support  of  the  ward  and 
the  members  of  his  family 'entitled  to  a  provision; 
but  every  manager  shall  be  subordinate  to  the 
Court  and  to  the  Collector  under  whose  superin- 
tendence the  estate  or  lands  may  be."^ 
Seals,  title-     Evcry  manager  must  deliver  to  the    Collector 

deeds,   and  i  •        i       • 

wcurities  in  charge  of  the  estate  of  which  he  is  manager,  and 
Siiector.  ^  very  guardian  must  deliver  to  the  Collector  in  charge 
of  the  ward,  all  family  seals  belonging  to  the  ward,' 
and  all  title  deeds  or  Government  or  dther  securi* 
ties  belonging  to  the  ward's  estate  ;^  and  the  Collec- 
tor must  deposit  auch  seals  where  the  Court  may 
order,^  and  must  transmit  such  deeds  and  securities 
to  the  Court  in  charge  of  the  ward,  or  deposit  them 
in  his  public  treasury  according  to  the  direction  of 

^  By  sec.  114  of  Act  X  of  1859  the  manager  may  exercise  the  power, 
of  distraint  vested  by  sec.  112  of  that  Act  in  persons  entitled  to 're- 
ceive rent  from  cultivators  of  land. 

*  The  Court  of  Wards  Act,  1877,  proposes  to  provide  that  the 
Lteutenant-Qovernor  may,  at  any  time,  declare  any  manager  to  be 
no  longer  subordinate  to  the  Collector,  and  may  order  him*  to  be 
directly  subordinate  to  the  Court  or  to  the  Board  of  Revenue. 

•  Act  IV  (B.  C.)  of  1870,  sec.  36. 

*  Act  IV    (B.  C.)  of  1870,  sec.  50. 

•  Act  IV  (B.  C.>  of  1870,  sec.  36. 
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the  Court.  Similarly,  all  tit|j8*dee4s  and  docmnento 
relating  to  land  purchast^d  out  of  the'  surplus  prp^* 
eeeds  of  the  ward's  estate,  and  all  GoTernment  pape^ 
securities  and  other  securities  and  share?  purchased 
thereout,  must  ba  deposited  in  such  publicf  treasury 
as  th^  Court  may  direct ;  but  all  interest  or  diyi-  interMt  o^ 
dends  which  may  become  payable  on  Governmetit  to  be^ui 
or  other  securities  or  shares  must  be  paid  to  t tie 
manager,  and  must  be  accounted  for  by  him  in  bis 
monthly  account  current.' 

.   It  is  the  duty  of  the  manager  to  manage  the  pro-  The  duty 
perty,  the  cafe  of  which  is  entrusted  to  him,  dili^  »«*»««'• 
gendy  and  faithfully  for  the  benefit  of  the  proprie* 
tor,  and  to  use  every  means  in  his  power  to  improve 
the  same  for  the  benefit  of  the  minor,  aud  to  act 

ft 

i^  every  respect  for  the  interest  of  the  minqr,  io 
like  manner  as  if  the  estate  were  his  own.  ^9 
must  observe  in  all  respects  the  provisions  regard^ 
fug  managers  contained  in  the  Court  of  Wards  Act, 
and  must  derive  no  personal  benefit  from  tha  man* 
agement  beyond  the  remunpratiou  granted  to  him 
as  manager.'  The  manager  is  a  trustee  of.  thef 
property  for  the  benefit  of  the  infant,  and  save  ia 
so  far  as  they  are  expressly  declared  or  limited  by 
the  Act,  his  duties  and  powers  are  the  same  as  those 
of  other  trustees. 
The  man^iger  must  report  to  the  Collector  the 

^"-™— ^— «  I   -  '  '  1    I       '  III!  ■  IIP        I  I  ,1  m^^^m^  I  I        ■       I  II  ■■     I   » 

'  Act  IV  (B.  C.).of  1870,  sec.  50. 

*  See  the  agreement  in  Sched.  A  of  Act  lY  (B.  C,)  cf  1870: 

16 
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nature  and  amoulit  of  itny  debts  payable  out  of  tlie 
property  in  his  cbai^e ;  and  the  Collector  shall,  with' 
out  delay ,^  report  the  same  to  the  Court,  and  in  such 
report  shall  state  his  opinion  respecting  the  best 
mode  of  satisfying  the  same.' 
Appiioi-        AH  monies  received  by  the  manager  must  be 

tion  of  •'  ° 

SiiJidbT"  appMed  ^y  him,  in  the  first  place,  in  payment  of  the 
"■**•**•  allowance  fixed  for  the  support  of  the  ward,  and  of 
all  diarges  of  management ;  ^d  subject  to  those 
payments  the  manager  must  apply  such  monies  in 
discharge  of  the  'monthly  kists  of  Goremment  re- 
venue.* 
Atuch.     '   In  case  any  attachment  be  issued  from  any  Civil 

moot 

?« m«My  Courtr  against  any  sum  of  money  which  may  be  in 
SiSSJ?.^'  the  hands  of  the  Collector  or  manager,  the  pay- 
Inent  of  the  charges  of  management^  and  of  all 
Government  revenue,  which  may,  for  the  time  being, 
be  due  from  the  estate  of  such  watd,  has  priority 
over  such  attachment,^  and  no  payment  can  be  made 
to  the  attaching  creditor  from  any  such  sum  until 
full  provision  has  been  made  for  the  payment  of 
Such  charges  and  revenue.*    Tlie  Court  of  Wardd 

,  »  Act  TV  (R  C.)  of  1870,  see.  67. 

•  Act  IV  (B.  C.)  of  1870,  sec.  46.  The  Court  of  Wards  Act,  1877, 
proposes  to  add  to  this  proTision  the  following :  ^  And  subject  to '  the 
approTftl  of  the  Board,  in  payment  of  such  charitable  and  other  allov- 
ances  as  were  puid  out  of  the  proceeds  of  the  estate  before  it  came 
vnd^r  tjie'managemeBt  of  ti)0  Court,  or  such  customary  allowances  or 
donations  as  the  Court  may  authorize  to  be  paid.** 

•  See  also  Reg.  X  of  1 793,  sec.  ]  2,  para  2. 

•  Act  IV  (B.  C.)  of  1870,  sec.  47. 
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Act. makes  no  provision  with  resp^et  to  itn  uttach^ 
meot  of  the  ward's  lands  or  of  his  moveable  pro? 
perty  other  than  money.  •       . 

The  manager  must  deliver  to  the  Collector  iii^<^sn*»^? 

t  ^  beaeiivered 

charge  of  the  estate  monthly*  and  annuaP  accounts  ll^^^  ™*' 
of  his  receipts  and  disbursements  in  respect  of  the 
estate  under  his  charge,  and  it  .is  the  <luty  of  the 
fCollector  to  audit  such  ac^unts  and  provide  for.the 
due  application  of  the  surplus  receipts.  > 

When  portions  of  tlie  estate  ar^  in  different  dia^ 
tricts  of  the  same  division,  such  accounts  must  be 
rendered  to  the  Collector  in  charge  of  the  ward. 

When  the  property  of  the  ward  consists  of  dif- 
ferent, estates  or  lands,  or  parts  of  the  same  estate  or  ; 
land  situate  in  different  divisions,  it  is  optional  with 
the  Board  of  Revenue  to  order  that  the  accounts  for 
the  lands  in  each  district  shall  be  submitted  to  the 
Collector  of  that  district,  or  to  the  Collector  in 
icharge  of  the  ward,  or  to  the  manager  or  sub- 
-manager.^ 

The  liability  of  a  manager  or  sub-managier  to  Po^er «« 
account  for  his  receipts  and  disbursement  continues,  ^"^  fJJ*"'" 
notwithstanding  he  may  be  removed  or  otherwise  JSL^f  ^ 
cease   to  fill  such   office;  and   when  any   present  *^*^°°  * 
manager  or  sub-manager,  or  past  or  present  officer 
(Subordinate  to  a  manager  or  sub-manager,   wil- 


«  Act  IV  (B.  C.)  of  1870,  sec.  48.    •  Act  IV  (B.  C.)  of  1870,  sec.  51 

»  Act  IV  (B,.C.)  of  1870,  sec.  5a. 


1S4  THE  COUftT  or  WAttDS.  [lbc.  itt; 

fully  ne^ects  oc  refuses  to  deliver  Lis  accounts  or 
any  property  iu  his  hands  within  such  time  as  may 
be  fixed  by  the  <]lourt,  the  Court  may  impose  on 
him  a  fine*not  exceeding  5U0  rupees,  and  in  addition 
to  any  other  remedy  for  the  recovery  of  such  fine; 
every  such  fine  is  a  demand  recoverable  as  aa 
arrear  of  revenue.*   ,  ' 

This  power  to  fine  re^ilsant  managers  and  others 
cannot  be  strictly  said  to  -  be  one  of  the  duties  of 
the  Court  with  respect  to  the  ward  and  to  his 
moveable  and  immoveable  property,  and  therefors 
the  Commissioner  can  alone  exercise  this  power. 

How  rar-       When  it  appears  from  the  monthly  accounts  ren*; 

SLm^o^  dered  by  the  manager  that,  after  providing  for  the 
expenses  of  management,  the  payment  of  the  ward's 
allowance,  and  the  Government  revenue  for  the 
month,  there  is  a  surplus  in  the  hands  of  the  manager^ 
such  surplus  may,  at  the  Collector's  discretion,  with 
the  sanction  of  the  Court,  be  carried  to  the  credit  of 
the  ward  f  but  the  Act  does  not  specify  in  what  ao^ 
count  the  surplus  is  to  be  carried  to  the  credit  of 
the  ward, — ^whether  it  is  to  remain  in  the  hands  of 
the  manager,  orwhe  ther  it  is  to  be  paid  into  the 
Government  treasury.  The  surplus  may  be  applied 
in  liquidation  of  any  debt  which  may  afiect  the 
property  of  the  ward  or  any  part  thereof;  or,  if  no 
such  debts  be  outstanding,  it  may  be  expended  by 


•  ^ 


'  Act  IV  (B.  C.)  of  1870,  BGC.  44.     >  Act  IV  (B. C)  of  1870,  sec.  49. 
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must  be 'named •and  act  as  bis    nexfc    friend  or 
guardian.^ 

*  No  suit  can  be  brought,  except  in  the  High  Courti 
on.  behalf  of  a  ward,  without  the  authoiritj  of  the 
Court  in  charge  of  such  ward,'  and  every  pirooess 
which  may  be  issued  out  of  any  Civil  Court  othei; 
than  the  High  Court  against  any  ward,  must  be  serve4 
through  the  Court  of ,  W aris  upon  the  next  friencl 
or  guardian  in  the  suit  of  such  ward,  and  upon  the 
Collector  in  charge  of  the  estate  of  such  ward.' 
Thua  the  process  must  be  delivered  to  the  Court  ' 
of  Wards,  which  becomes  responsible  for  the  further 
service  upon  the  Collector  and  the  nianager  or  othq: 
person  who  may  be  appointed  next  friend  or 
guardian  to  the  infant.  j 

.    In  every  suit  brought  by  or  against  a  ward  of 
Court,  he  must  be  described  as  a  ward  of  the  Court 


•k*.. 


'    •  Act  IV  (B.  CO  of  1870,  Bee.  €9. 

.  •  Act  IV  (B.  C.)  of  1870,  sec.  72.  As  to  tbe  power  of  the  Collector 
to  authodze'  the  manager  to  bring  a  suit,  aee  In  ike  matter  of  EaUe 
Date  Roy,  18  W.  R.  C.  R.  46«;  The  Conrt  of  Wards  Act,  1877, 
proposes,  in  place  of  this  provision,  to  substitute  the  following:  **No 
suit  shi^ll  be  brought  in  behalf  of  any  ward  unless,  the  same  be  autbo* 
Vised  hy  some  order  of  the  Collector  under  whose  superintendence 
the  estate  of  such  ward  may  be,  or  if  the  Lieutenant-Governor  has, 
junder  sec.  49,  declared  the  manager  of  the  estate  of  such  ward 
to  be  directly  subordinate  to  the  Court  or  to  the  Board,  then  by  some 
order  of  the  Court  or  the  Board  as  the  case  may  be:  provided  thak 
suits  for  arrears  of  rents  may  be  brought  on  behalf  of  a  ward,  if  autho- 
rised, by  an  order  of  the  nianager  or  sub-manager  in  whose  charge  tbe 
estate  may  be:**    As  to  the  sec.  49  above  referred  tp,  see  cmte  p.  l^i 

note  1. 
•   Act  IV  (B.  C.)  of   1870,  §60.71. 
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of  Wards  suiia^  or  being  Jsued  •by  the  miinagef   . 

bf  his  estate  oi^  other  person  appointed  his  next 

ifriend    or  guardian  ad  litem}    This  course  must 

be  6tt*ictly  adopted  in  order  to    bind   the  ward 

hj  the  decree,^  and  it  is  not  proper  to  make  the 

manager  plaintiff  or  defendant,  even  though  he  be 

described    as  the  manager  of  the   ward's  estate.f 

In  the  cobduct  of  a  suit  brought  by  or  against  a 

'ward,  the  manager  or  other  next  friend  or  guardiaift 

'ad  litem  tiiust  act  subject  to  the  control  and  orders 

of  the  Court  of  Wards;  and  if  costs  are  dedreed 

against  him '  as   such  next  friend  or  guardian,  they 

shall  be  paid   by  the  Court  out  of  any  property 

of  the  ward   which   for   the  time  being  may  be 

In  its  hands^    or  under  its   charge.      But  where 

such  next  friend  or  guardian  ad  litem  lb  ordered 

'by  the  Court  making  the  decree  to  pay  any  costs 

'personally,  the  Court  of  Wards  cannot  recoup  bina 

H)ut  of  the  estate  of  the  ward. 

^    Full  powers  are  given  to  the  Court  of  Wards  to  ^^^ 
'compromise  claims  made  by  or  against  its  wardi^.  ®'**'^ 
The  Court  of  Wards  Act  provides,*  that  "it  shall  be 


.    "  Act IV  (B.  Oof  1870.  sec.  69. 

*  See  Ahdool  Hye  v.  Baboo  Mitterjeet  Singh,  23  W.  R.  G.  R.  348 ; 
^''Sreenarain  JiiUer  y.  S,  Af,  Kishen  SoondJtry  Datnee,  11  B.  L.  R.  191J 

;    ^Ahdool    Hye  v.  Baboo  Banee  J'irthad,  21   W..  R.   C.  R.  22a,; 

dfongola  Dassee  y.  Sarodai)assee,  12  B.  L.  K.  App.  2  ;  S.  C.  20  W. 
'R.'€JR.  4S.  ^See^  liowever,  Komul  Chunier  Seiu  r*  Surbessur'Dait 

Ooopto,  21  W.  R.  C.R.  298.  ^ 

*  Act  rV  (B.  C.)  of  1870,  seo.  70. 

•   » 'Act  iv:  (B.  0.)  of  1870,  sec.  73.     *  ., 
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lawful  for  the  Court  to  submit  to  arbitration,  or 
otherwise  to  compromise,  any  claim  which  may  be 
made  by  or  on  behalf  of  or  against  any  ward,  and 
every  such  submission  to  arbitration  or  compromiae 
shall  have  the  same  force  and  effect  as  if  the  ward 
were  not  subject  to  any  disqualiiScation,  and  bad 
personally  entered  into  such  submission  or  com* 
promise ;  and  for  the  purpose  of  any  such  comp]:cH 
mise,  any  conveyance  executed  by  the  Collector 
under  the  orders  of  th^  Court  shall  be  valid  to 
pasfi^  the  estate  and  inheritance,  right,  title,  and 
interest  in  the  property  therein  comprised  of  tb9 
ward,  and  of  all  persons  whom  such  ward,  if  not 
disqualified,  could  have  bound  by  a  conveyance 
made  for  the  payment  of  the  debts  of  the  ancestor 
from  whom  such  property  descended/' 
Compro-       This  power  would,  apparently,  extend  to  svits 

mise  of 

•aito.  |^n(j  other  legal  proceedin^^  There  is,  however, 
this  difficulty*  It  is  the  duty  of  a  Civil  Court  to 
ascertain  for  itself  whether  the  compromise  of  a 
suit  brought  by  or  against  a  minor  is  for  the  minor'a 
benefit  The  Civil  Court  can  only  recognise  the 
parties  actually  before  it,  and  the  powers  given  by 
section  73  are  not  given  to  the  next  friend  or  guar- 
dian ad  Htenij  but  to  the  Court  of  Wards,  which 
cannot  be  a  party  to  the  suit  Therefore,  as  far  as 
the  Civil  Court  is  concerned,  the  law  as  to  the 
compromise  of  a  suit  by  a  guardian  or  next  friend 
is  not  altered,  and  it  is  still  the  duty  of  such  Court 
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to    ascertain   wbether  the  compromise  is  for  the 

benefit  of  the  minor.    Apart  from  the  sanction  of  the 

Civil  Court,  a  compromise  by  thfe  Court  of  Wards 

has  the  effect  only  of  a  compromise  out  of  Court. 

The  remuneration  of  the  manager  must  be  fi&ed  by  Remunera- 
tion of  ma- 

the  Court  with  the  assent  of  the  Board  of  Revenue,  ^^^' 
and  it  may  be  subsequently  altered  or  varied.' 

On  the  nomination  of  tlie  Collector,  after  consul-  EsubUsh- 

'  ment  how 

tation  with  the  manager,  the  Court  in  charge  of^*"^ 
the  estate   is  required   to   fix  an  establishment  of 
necessary  ofiicers  to  act  under  the  manager  or<sub<' 
manager.^      * 

The  manager  and  all  persons  employed  in  the 
management  of  the  estate  of  any  ward  are  deemed 
to  be  officers  in  the  pay  of  Government  in  respect 
of  their  employment  and  remuneration.^  . 

In  the   Court  of  Wards   Act   all  that  is  said  as  Powers  oi 

guardian. 

to  the  duties  and  rights  of  a  guardian  appointed 
under  the  Act  is,  that  he  is  to  have  the  superintend- 
ence and  care  of  the  person  and  maintenance  of  the 
ward,^  and  the  right  to  the  custody  of  the  person 
of  every  ward  not  being  an  adult  female.  In  the 
absence  of  a  guardian  the  Collector  in  charge  of 
the  ward  has  the  right  to  the  custody  of  his 
person.' 


'  Act  IV  (B.  C.)  of  1870,  sec.  39. 

•  Act  IV  (B.  C.)  of  1870,  sec.  41. 
»  Act  IV  (B.  C.)  of  1870,  sec.  42. 

*  Sec.  34.  *  Act  IV  (B.  C.)  of  1870,  sec.  61. 
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officers. 


must  audit  the  same  and  cause  any  surplus  to  be 
paid  into  Court  to  the  credit  of  the  ward,  and  applied 
for  the  increase  of  the  ward's  property.' 
Removal  of  Xho  Gourt  bv  whicli  any  managrer  or  jnianlian  or 
Sd'otheV  other  person  has  been  appointed,  may,  with  the 
assent  of  the  Board  of  Revenue,  remove  such  man- 
ager or  guardian  or  other  person,  and  may  order 
the  person  so  removed  to  make  over,  within  a  time 
fixed  by  the  Court,  any  property  in  his  hands  to 
such  person  as  the  Court  may  direct  to  receive  the 
same,  and  to  account  to  such  person  for  all  monies 
received  and  disbursed  by  such  managef  or  guardian. 
Similarly  a  Collector  may  remove  any  officer 
appointed  by  himself,  and  may  order  any  officer  so 
removed  to  deliver  his  accounts  or  any  property  in 
his  hands.' 

The  Court  may  enforce  these  orders  by  the  impri» 
sonment  in  the  civil  jail  of  the  person  disobeying  the 
same,  and  by  attachment  of  his  property,  and  keep* 
ing  it  under  attachment  until  the  accounts  or  pro- 
perty  shall  have  been  delivered  up.'  The  Collector 
has  apparently  no  power  to  enforce  his  orders;  but 
they  can  be  enforced  by  the  Court. 

Every  order  for  imprisonment  by  the  Court  is 
subject  to  appeal  to  the  Board  of  Revenue. 


Mode  of 

enforcing 

ordera. 


«  Act  IV  (B.C.)  of  1870,  sec.  62. 
•  Act  IV  (B.  C.)  of  1870,  aec.  43. 

'  Act  IV  (B.C.)  of  1870,  sec.  43.    The  diet-money  of   the  pemon 
imprisoned  ahall  be  paid  out  of  (he  proceeds  of  the  ward's  estate. 


LRC.  III.] 


THE  COURT  ^F   WARDS. 


133 


In  case  of  any  breach  of  trust  (ft:  neglect  of  duty  Remedies 

•^  O  J   against  de- 

bj  a  manager  or  guardian,  be  may  be  sued  by  the  ^gj,'^^"^„ 
Collector  under  the  engagement  entered  into  by  him  SuLf.""" 
on  taking  up  his  appointment.  By  that  engagement^ 
he  agrees  that,  in  the  event  of  any  breach  of  trust, 
neglect,  or  omission  in  the  performance  of  his  duties, 
he  will  pay  to  the  Collectof  a  certain  sum  fixed  in 
the  agreement  as  liquidated  damages.  The  Col- 
lector c«in,  however,  only  recover  reasonable  com- 
pensation for  the  actual  damage  to  the  ward's  estate 
caused  by  such  breach  of  trust  or  other  defiSult, 
not  exceeding  the  amount  of  the  penalty  named 
in  the  agreement.^ 

All  monies  which  may  be  recovered  from  any 
manager  under  the  provisions  of  tis  obligation,  have 
to  be  carried  to  the  credit  of  the  estate  of  the  ward.* 

Defaulting  manngers  and  guardians  may  also  be 

sued  under  the  provisions  of  Act  XII  of  18^. 
The  Court  of  Wards  Act  provides,  that  every  man- 
ager, sub-manager,  or  guardian  of  the  estate  or 
person  of  a  person  subject  to  the  Court  of  Wards 
shall  be  held  to  be  a  public  accountant  under  the 
provisions  of  Act  XII  of  1850.*     Act  XII  of  1850 


*  See  schedules  A  and  B  of  Act  lY  (B.  C.)  of  1870. 

*  See  sec.  74  of  the  Indian  Contract  Act,  IX  of  1872.  As  the 
manager  and  guardian  cannot  be  said  to  perform  any  public  duties  or 
acts  in  which  the  public  are  interested,  their  engngcments  cannot  be 
oaid  to  come  -within  the  exception  to  that  section. 

»  Act  IV  (B.  0.)  of  1870,  sec.  40. 
«  Act  XV  (B.  C.)  of  1870,  sec.  42. 
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provides'  that  th^  person  or  persons  at  the  head  of 
the  office  to  which  any  public  accountant  belongs 
may  proceed  against  him  and  his  sureties  for  any 
loss  or  defalcation  in  his  accounts,  as  if  the  amount 
thereof  were  an  arrear  of  land  revenue  due  to 
Government,*  The  Collector  would,  apparently,  be 
the  head  of  the  office  ^^  which  the  manager  and 
guardian  belongs;  and  would,  therefore,  be  the 
proper  person  to  proceed  under  Act  XII  of  1850, 

In  addition  to  these  special  modes  of  proceeding 
agahist  the  managers  and  guardians  of  wards  of  the 
Court  of  Wards,  those  persons  are  aflfected  with  the 
same  liabilities  as  ordinary  managers  and  guardians; 
and  they,  as  well  as  the  Collector,'  or  any  other 
person  professing  to  have  acted  under  the  authority 
of  the  Court  of  Wards,  may  be  sued  for  any  act 
done  by  them  in  opposition  to  the  Court  of  Wards 
Aftt,  or  for  any  breach  of  their  respective  trusts, 
either  by  the  ward,  during  his  minority,  with  a  pro- 
perly constituted  next  friend,  or  after  the  ward's 
estate  has  ceased  to  be  under  the  superintendence 
of  the  Court  by  the  ward,  or  the  heir  or  successor 
to  his  estate/ 


»  Sec.  4. 

*  A»  to  the  procedure  for  the  recovery  of  arrears  of  revenue,  see 
Act  XI  of  1859,  and  Act  VII  (B.  C.)  of  1868. 

*  See  Rajah  Anundnaih  Raee  v.    Collector  of  Rajshahye^  S.  D.  A. 
I860,  p.  301 ;  Collector  of  Santn  v.  Ramlnl,  8.  D.  A.  1854,  p.  247. 

*  See  Act  IV  (B.  C.)  of  1870,  sec.  82,  aud  Reg.  X  of  1798,  sec.  31 
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Where  a  ward's  property^ is  managed  wholly  or  JJ*n^*««-^^ 
in  part  under  the  system  of  farms  held  direct  from  ^^  ^^ 
the  Collector,  or  is  managed  direct  by  the  Collector,  thlTcoii©^ 
the  Collector  must^  prepare  and  submit  to  the  Court 
the  same  accounts  tliiiit  are  ordered  to  be  prepared 
by  the  manager  when  the  property  is  managed  by 
a  manager;*  but  when  the  estate  is  managed  by  the 
Collector,  the  Act  does  not  give  to  the  Court  the 
same  power  to  invest  the  surplus  as  it   has  in  the 
case  of  the  estate  being  managed  by  a  manager.^ 

There  is  one  peculiarity  in  the  case  of  farms  held 
direct  from  the  Collector,  which  does- not  hold  when 
a  farm  is  held  from  a  manager,  namely,  that  farmers 
and  others  holding  tenures  in  estates  in  charge  of 
the  Court  direct  from  the  Collector  are  subject  to 
the  same  rules.  Regulations,  and  Acts  as  are  appli- 
cable to  other  persons  holding  similar  tenures  and 
interests  under  Collectors  of  land  revenue;*  but  tills 
provision  only  applies  to  tenures  which  the  Collector 
has  himself  created  during  his  management  under 

«  Act  IV  (B.  C.)  of  1870,  sed.  76.  *  See  antey  p.  122. 

»  See  Act  IV  (B.  C.)  of  1870,  sec.  50. 

*  Act  IV  (B.  C.)  of  1870,  sec.  75.  Tbe  Court  of  Wards  Act,  1877, 
proposes  to  add  to  this  provision  that  ^*  All  arreui-s  of  rent  due 
to  the  Collector  from  farmers  and  others  holding  tenures  in  estates  in 
ehai'ge  of  the  Court  which  accrued  before  tlie  estate  came  under  the 
charge  of  the  Court  shall  be  deemed  to  be  demands  under  sec.  1  of  Act 
VU  (B.  C.)  of  1868,  and  shall  be  leviable  as  such."  This  clause  *'  does 
not  apply  to  arrears  of  rent  enhanced  after  issue  of  notice  under  sec.  13 
of  Act  X  of  1859,  or  under  sec.  14  of  Act  VIII  (B.  C.)  of  1869,  but  of 
which  the  enhancement  has  not  been  confirmed  hy  any  com|>etenfr 
Court." 
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the  Oonrt  of  Wards^  jand  does  not  apply  to  any 
tenures  which  have  been  created  previous  to  the 
management  of  *the   property    by    the    Court  of 
Wards.' 
Power  of        The  Court  of  Wards  Act'  gives  to  the  Court  of 

Court  to 

aeii  or       Wards  full  powers  to  sell  or  mortgage  any  property 
of  a  ward,  with  the  consent  of  the  Board  of  Revenue, 
for  the  purpose  of  liquidating  debts,  raising  money 
for  the  costs  of  suits,  or  for  the  purchase  of  any 
share  of  any  property,  of  which  the  ward   may  be 
a  co-sharer,  and  for  the  default  in  payment  of  the 
revenue   of  which  the  ward's  share  may,  under  the 
provisions  of  Act  XI  of  1859,  be  liable  to  sale;  and 
for  the  purpose  of  any  such  sale  or  mortgage,  any 
conveyance  executed  by  the  Collector  in  charge  of 
the  ward  under  the  order  of  the  Court  passes  the 
estate  and  inheritance,  right,  title,  and  interest  ia 
the  property  in  such  conveyance  mentioned  of  such 
ward  and  of  every  person  whom  such  ward,  if  not 
disqualified,  could  bind  by  a  conveyance  made  for 
the  payment  of   the  debts   of   the  ancestor  from 
whom  such  property  descended. 

Power  to        If  the  property  so  ordered  to  be  sold  or  mort- 

partidon 

«ff  \^^^^  gaged  be  part  of  an  estate  of  which  such  ward  be 

»  The  CoUecior  of  Chittagong  v.  Kala  Bibi,  15  B.  L.  R.  343;  S.  a 
24  W.  R.  C.  R.,149.  TUe  Court  of  Wards  Act,  1877,  if  it  becomes 
law,  will,  however,  alter  this,  and  will  place  tenures  creuted  before  the 
estate  came  under  the  charge  of  the  Court  upon  the  same  footing  in 
this  respect  as  tenures  created  after  the  estate  came  under  such  charge. 

•  IV (B.C.) of  1870,  sec.  68. 
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the  sole  proprietor,  or  if  it  be  a  share  of  an  estate  forpw- 

r      L  ^  ^  ^  pose  of 

separated  under  Act  XI  of  1859,  and  if  it  appears  to  mir^ago. 
the  Court  that  it  be  to  the  interest  of  such  ward  or 
of  the  Government  that  such  part  or  share  be 
formed  into  a  separate  estate  prior  to  such  sale  or 
mortgage  being  effected,  the  Court  may  direct  the 
Collector,  within  whose  jurisdiction  such  part  or 
share  be  situate,  to  partition  it  off  into  a  separate 
estate,  and  such  partition  must  be  conducted  in  ac- 
cordance with  the  law  which  may  for  the  time  being 
be  in  force  for  the  partition  of  estates.* 

The  possession  of  the  estate  of  a  minor  proprietor  The  cara- 
by  the  Court  of  Wards  cannot  be  disturbed  by  any 
proceeding  under  the  Curators  Act.* 

The  Court  of  Wards  may  apply  for  relief  under 
that  Act  against  wrongful  possession  of  a  property 
to  which  the  minor  is  entitled  to  succeed.^  And  in 
case  a  minor,  subject  to  the  Court  of  Wards,  shall 
be  the  party  on  whose  behalf  an  application  is  made 
Under  that  Act,  the  Judge,  if  he  determines  to  cite 
the  party  in  possession,  and  also  appoint  a  curator, 
shall  invest  the  Court  of  Wards  with  the  curator- 
ship  of  the  estate  pending  the  suit  without  taking 
security.  If  the  minor  shall,  upon  the  adjudication 
of  the  summary  suit  provided  for  in  that  Act, 
appear  to  be  entitled  to  the  property,  possession 
shall  be  delivered  to  .the  Court  of  Wards/ 

*  Act  IV  (B.  C.)  of  1870,  sec.  68.  •  XIX  of  1841,  sec.  16. 

*  See  sec,  2.  *  Sec.  16. 

18 
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Termina-  "VVe  iiext  comejto  tlie  procedure  provided  by  the 
wardship.  Court  of  Wards  Act  on  the  termination  of  the 
wardship  of  the  wnrds  of  the  Court  of  Wards.  The 
77th  section  provides,  that  "whenever  an  estate 
shall  cease  to  belong  to  a  disqualified  proprietor,  or 
it  shall  be  considered  advisable  to  remove  an  estate 
from  the  superintendence  and  jurisdiction  of  the 
Court  the  Court  shall*  make  an  order  that  the 
superintendence  and  jurisdiction  of  the  Court  over 
such  estate  shall  cease  on  a  date  not  more  than  sixty, 
and.  not  less  than  fifteen  days  from  the  date  of  such 
order.  Immediately  on  issue  of  this  arder,  a  copy 
of  such  order  shall  be  posted  up  in  the  office  of  the 
Court,  and  copies  thereof  shall  be  sent  to  the  Col- 
lector in  charge  of  the  ward,  and  to  every  Collector 
in  charge  of  any  estate  or  property  of  such  ward,  and 
every  such  Collector  shall  forthwith,  on  receipt  of 
such  copy,  notify  the  intended  cessation  of  the 
Court's  charge  by  a  notice  put  up  in  such  Collector's 
office,  and  in  some  conspicuous  place  on  the  estate." 
And  the  78th  section  further  provides,  that  "  wheu 
an  estate  under  the  Court  of  Wards  is  released 
from  the  superintendence  of  such  Court,  a  list  in 
duplicate  of  the  papers  to  be  delivered,  and  of  all 
immoveable  and  moveable  property,  which  may  be 
in  the  custody  or  charge  of  the  Court,  or  of  any 
Collector  or  manager,  shall  be  made  by  such  officer 
of  the  Court  as  the  Court  may  direct,  and  such 
papers  and  moveable  property  shall  be  given  up  to 
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the  late  ward  or  other  persoji  who  shall  succeed  to 
his  estate,  with  one  of  the  lists,  on  a  receipt  being 
affixed  to  the  other,  signed  either* by  the  late  ward 
or  the  person  who  shall  succeed  to  his  estate,  or  by 
some  person  authorized  to  act  on  his  behalf;  also  a 
complete  account  of  the  management,  while  under 
the  superintendence  of  the  Court,  of  the  property 
of  the  proprietor  of  such  estate  from  the  beginning, 
shall  be  prepared  by  the  manager  or  Collector  (as  the 
case  may  be)  and  submitted  to  the  Court,  and  a 
copy  thereof  given  to  the  late  ward  or  to  the  person 
who  shall  succeed  to  his  estate." 

On  the  death  of  the  ward,  if  the  succession  to  his  Powew  of 
property  or  any  part  thereof  be  in  dispute,  the  Court «»« of  dis- 
may continue  the  charge  of  such  property,  or  part  0^^^^  of 
thereof,  until  an  order  for  making  over  the  possession  ^"^ 
shall  have  been  made  by  a  competent  Court,  ^  and 
may,  with  the  sanction  of  the  Board  of  Revenue,  if 
within  one  year  after  the  death  of  the  ward,  the 
succession  to  whose  property  or  some  part  there- 
of is  in  dispute,  no  suit  be  instituted  to  determine 
the  right  to  the  property,  either  make  over  the  pro*      ' 
perty  to  any  claimant  thereof,  or  cause  the  same  to 

« 

be  sold  by  public  auction,  and  the  proceeds  thereof, 


»  Act  IV  (B.  0.)  of  1870,  sec.  79.  The  Court  of  Wards  Act,  1877, 
proposes  to  provide  in  this  case  that  the  Court  may  either  make  over 
rach  property  or  part  of  such  property  to  any  person  claiminn^ 
fQch  property,  or  may  continue  the  charge  and  management  thereof 
until  the  right  of  such  claimant  has  been  determined  by  the  Collector 
under  Act  VU  (B.  C.)  of  1876,  sec.  56y  or  by  a  competent  Court. 
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after  deducting  therefram  sums  payable  to  Govern* 
meat,  to  be  invested  in  Government  promissory 
notes ;  such  notes  to  be  held  bj  the  Court  in  trust 
for  the  person  who  may  be  entitled  thereto.' 

Such  sale  passes  the  right,  title,  and  interest  in  the 
property  so  sold,  of  such  deceased  ward  and  of  every 
person  claiming  by,  through,  or  under  such  deceased 
ward,  or  by  way  of  succession,  inheritance,  remainder 
or  reversion,  depending  on  the  estate  of  such  ward.* 

While,  after  the  ward's  death,  the  property  remains 
in  the  hands  of  the  Court  in  consequence  of  the 
.  succession  thereto  being  in  dispute,  the  Court,  the 
Collector,  and  the  manager,  all  possess  exactly  the 
same  powers  as  they  possessed  during  the  lifetime 
of  the  ward,  and  a  suit  can  be  brought  on  behalf  of 
or  against  the  estate  of  the  ward  during  such 
period.*  The  Court  of  Wards  Act  does  not  say 
^ho  ought  to  represent  the  estate  in  such  suit. 
Afse'at  As  the  law  at  present  stands,  it  is  a  question 

which  ^  '  ^ 

wardship  whether  the  Court  of  Wards  Act  has  power  to  re* 
tain  charge  of  the  minor's  estate  and  person  after 
he  has  arrived  at  the  age  of  eighteen  years.* 

The  Court  of  Wards  Act*  defines  the  word  minor 
as  a  person  under  the  age  of  eighteen  years.  The 
Indian    Majority  Act®  provides  that  every  minor 


Act  IV  (B.  C.)  of  1870,  Bee.  80.    •  Act  IV  (B.  C.)  of  1870,  iec.  81. 

•  MussamiU  Soomungul  Kooer  v.   The  Court  of  Wards^  17  W.  B« 
C.  R.  561.  *  See  Lecture  I,  ante. 

•  IV  (B.  0.)  of  1870,  Bee.  1.  •  IX  of  1875,  aec.  3. 
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aader  the  jurisdiction  of  any  Court  of  Wards  shall 
be  deemed  to  have  attained  his  majority  when  he 
shall  have  completed  his  age  of  twenty-one  years^ 
and  not  before.  It  is  doubtful  what  effect,  if  any, 
this  pr#visiomiias  upon  the  special  definition  of  the 
word  *  minor '  in  the  Court  of  Wards  Act.* 

In  addition  to  the  other  ^benefits  derived  by  in-  Exemption 

of  ward's 

fants  from  the  management  of  their  property  and  «»{*tj  'r^m 

oft  10  lor  ftT' 

the  care  of  their  persons  by  the  Court  of  Wards,  J®;"u2e. 
their  estates,  when  taken  charge  of  by  that  Court, 
are,  while  under  its  superintendence,  exempt  from'sale 
for  arrears  of  revenue;*  but  this  exemption  in  the 
case  of  persons  whose  estates  have  not  accrued  to 
them  in  the  regular  coufse  of  inheritance,  or  under  or 
by  virtue  of  the  will  of,  or  some  settlement  made  by, 
some  deceased  owner  thereof,  is  confined  to  arrears 
of  revenue  accruing  due  whilst  the  estate  is  under 
the  superintendence  and  jurisdiction  of  the  Court.^ 

The  share  of  a  ward  of  the  Court  in  a  joint  un-  share  of 

joint  undi- 

divided  estate  is  not  liable  to  sale  for  recovery  of  ^>ded 

''  estate. 

arrears  of  revenue,  or  for  other  demands  similarly 
recoverable,  until  after  the  end  of  the  year  in  which 
such  arrears  accrued.^ 

Where  the  Court  of  Wards  has  refused  to  take  Estate 
charge  of  a  minor's  estate,  or  having  taken<  charge  Coart  hu 


*  See  ante  Lecture  I,  and  Revenue  Rules  for  April,  1875,  Rule  1. 
This  difficult  will  be  set  at  rest  if  the  Court  of  Wards  Act,  1877,  comes 
into  force.  *  Act  lY  (B.  G.)  of  1870,  sec.  2. 

»  Act  IV  (B.  C.)  of  1870,  sec.  4.       ♦  Act  IF  (B.  C.)  of  1870,  sec.  5. 
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u£^«*  of  it  has  discharged  it  from  further  superintendence, 
dL^^  such  estate,  if  the  sole  property  of  the  minor,  or  of 
two  or  more  minors,  and  descended  to  him  or  them 
hj  the  regular  course  of  inheritance,  or  by  virtue 
of  the  will  of  some  deceased  owne^  ther^f,   can 
not,  during  the  nonage  of  the  proprietor  or  proprie- 
tors, be  sold  for  arrears  of  revenue  accruing  subse- 
quently to  his  or  their  succession  to  the  same/ 
^tes   Id     ^^  *^y  ^^  these  estates  which  are  exempted  from 
othi" Lu«e  ^^^^  ^^^  arrears  of  revenue  are  sold  for  any  other 
of  nvmwH  cause  during  the  superintendence  of  the  Court,'  or, 
where  the  estates  are  not  under  the  superintendence 
of  the  Court,   during  the  minority  of  the  proprie- 
tors, arrears  of  revenue  are  a  first  charge  upon  the 
proceeds  of  such  sale;  but  this  provision  is  not 
applicable  to  the  case  of  a  sale  of  the  minor's  share 
in  a  joint  undivided  estate.' 

The  exemption  from  sales  for  arrears  of  revenue, 
given  to  estates  not  under  the  superintendence  of 
the  Court,  only  applies  to  cases  where  due  notice 
of  the  fact  that  the  estate  is  the  sole  property  of 
a  minor,  or  the  property  of  two  or  more  minors, 
has  been  given  to  the  Collector,  and  been  acknow- 
ledged by  him  before  the  sale. 


*  Act  IV  (B.  C.)  of  1870,  sec.  6.  This  exemption  does  not  include 
property  ^hich  has  come  to  the  minor  by  virtue  of  a  settlement  made 
by  a  deceased  owner  thereof. 

*  Act  IV  (B.  C.)  of  1870,  sees.  2  and  4. 
•.Act  IV  (B.  C.)  of  1J70,  sec.  6. 
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Wards  Act,*  and  no  civil  action  will  lie  against  the 
Court  of  Wards  in  respect  of  any  thing  done  bjr 
it  regarding  the  person  or  education  of  any  minor 
entrusted  to  its  superintendence.^ 

The  position  of  tlie  Court  of  Wards  is  very 
different  from  that  of  ordinary  trustees.  They 
are  public  functionaries  appointed  by  the  Legislature 
to  perform  certain  duties.  The  established  rule 
in  English  law  is,  that  Courts  of  Equity  will  not 
interfere  with  the  acts  of  public  functionaries  who 
are  exercising  special  public  trusts  or  functions,  so 
long  as  those  functionaries  confine  themselves 
within  the  exercise  of  those  duties  which  are  con- 
fided to  them  by  the  law.  The  Courts  will  not 
interfere  to  see  if  any  order  passed  by  such  function- 
aries is  a  good  or  a  bad  order;  but  if  they  act 
against  the  law,  or  assume  to  themselves  powers 
which  the  law  does  not  give  them,  the  Courts  will 
treat  them  merely  as  persons  dealing  with  property 
without  legal  authority.' 

The  Court  of  Wards  must  confine  itself  to  the 
duties  imposed  upon  it  by  the  Acts  of  the  Govern- 
ment, and  cannot  undertake  other  duties,  as  for 


^  Atiw*  Skwya  Soomderte  Dthim  ▼.   Tke  CoiUtior  of  AigwuMsn^k, 
7  W.  R  an.  «L 
*  lU    CoUtc^  ^  BttrUoom  t.  AfsdWinm  DMa^  W.  R.  1864, 


«  Stay's  BquiiT  Juri9|Md«M«;  liOi  edn^  Tol.  II,  ace 
Miir  p.  134  w  to  suits  s^^sittst  OtUeclors  awl  ol 
under  the  Cowrt  of  Wwds. 
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THE  APPOINTMENT  OF  GUARDIANS  BY  CIVIL  C50URTS  IN 

THE  MOFUSSIL.  (| 

We  now  come  to  consider  the  appointment  by  the 
Civil  Courts  in  Bengal  of  guardians  of  the  per- 
sons, and  managers  of  the  property,  of  infants. 
This  subject  divided  itself  into  two  heads, — the 
first  relating  to  appointments  by  the  High  Court, 
and  the  second  relating  to  such  appointments  made 

■ 

by  the  Civil  Courts  outside  the  limits  of  the  town 
of  Calcutta.  The  subject  of  the  present  lecture 
will  be  the  appointment  of  guardians  ^d  managers 
by  Mofiissil  Civil  Courts.     ^ 

We  have  seen  in  the  last  lecture  that,  in  respect 
of  certain  classes  of  minors,  the  Court  of  Wards 
has  power  to  appoint  guardians  of  their  persons 
and  managers  of  their  estates  ;  and  that  such  ap- 
pointments made  by  the  Court  of  Wards  cannot 
be  interfered  with  by  any  Civil  Court. 

Soon  after  the  establishment  of  the  Court  of 
Wards,  it  was  found  necessary  to  give  to  the  Civil 
Courts  powers  to  nominate  guardians  of  minors 
outside  those  classes.  The  first  step  in  this  direc- 
tion was  the  enactment  of  Reg.  I  of  1800,  wbich 
authorised  Zillah  Judges,  under  certain  circum- 
stances, to  nominate  guardians  to  disqualified  land- 
holders not  subject  to  the  authority  of  the  Court  of 
Wards. 
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This  Kegulation,  with  others^  rels^jting  to  the  same 
subject,  was  repealed  by  Act  XL  of  1858,  which 
provides  a  machinery  for  the  appohitment  of  mana- 
gey  of  the  estates  aud  guardians  of  the  persons  of 
minors  (not  being  European  British  subjects)^  resid- 
ing  outside  the  limits  of  the  original  civil  jurisdic* 
tion  of  the  High  Court.* 

Act  XL  of  1858  provides^ 'that,  "  for  the  purposes 
of  this  Act,  eyery  person  shall  be  held  to  be  a 
minor*  who  has  not  attained  the  age  of  eighteen 
yearjs."  The  effect  of  this  provision  has  been  sijffi- 
ciently  discussed  in  the  first  lecture.*  Tliroughout 
this  present  lecture  I  shall  use  the  word  "  minor  " 
as  meaning  a  person  who  has  not  attained  the  age 
of  eighteen  years. 

Act,  XL  of  1858  declares^  that,  "  except  in 
the  case  of  proprietors  of  estates  paying  revenue 
to  Government,  who  have  been  or  shall  be  taken 
under  the  protection  of  the  Court  of  Wards,  the 
care  of  the  persons  of  all  minors  (not  being  Euro- 
ropean  British  subjects),^  and  the  charge  of  their 
property,  shall  be  subject  to  the  jurisdiction  q£  the 


^ct  XL  of 
1858. 


Age  of 

majority 
aiuler  Act 
XLof  1858. 


Who  are 
subject  to 
the  juris- 
diction   of 
the  CivU 
Court. 


»  See  sec.  I  of  Act  XL  of  1858. 

*  As  to  the  appoiutiueut  of  guardiuns  of  European  British  subjects, 
8ee/>o«<  Lecture  V. 

'  See  Calltfchum  Mullich  ▼.  Bhuggobuttychum  Mullick,  10  B.  L.  K. 
231 ;  Lecture  I,  anky  p.  16. 

*  Sec.  26.  '  AnU,  pp.  8  to  23,  and  p.  32.  ^  Seo.  2. 

^  As  to  what  are  **  European  British  subjects,"  see  anUy  Lecture  I, 
p.  24;  and  Bt/jenauih  Singh  v.  Charles  Reed,  2  Morlej*s  Digest^ 
p.  336. 
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*  Civil  Court  '*-r-that  ^  is  to  say,  the  principal 
Court  of  ordinary  original  civil  jurisdiction  in 
the  district."* 

Act  Xli  of  1858  has  no  application  in  Calcutta,' 
but,  with  that  exception,  it  applies  to  all  minors  in 
Bengal,  who  neither  have  Been  taken  under  the 
protection  of  the  Court  of  Wards,  nor  are  European 
British  subjects.  This  Act  applies  to  those  who 
are  subject  to  the  superintendence  and  jurisdiction 
of  the  Court  of  Wards,*  provided  that  the  Court 
of  Wards  has  either  neglected,  or,  in  the  exercise 
of  the  discretion  given  it  in  that  behalf  by  the  Court 
of  Wards  Act,*  has  refused  to  admit  the  minor  to 
be  its  ward,  or  has  discharged  the  minor's  estate 
from  its  further  superintendence  and  jurisdiction  ; 
but  it  is  competent  for  the  Court  of  Wards  at  any 
time  to  rescind  such  order  of  refusal,  or  discharge,* 
and  the  fact  that  a  certificate  of  administration  to 


'  Seepost^  pages  156  and  158. 

'  See  sec.  29;  see  also  sec.  I  of  Act  IX  of  1861.  Maharanee 
Bam  Bunsee  Koonwaree  ▼.  Maharanee  Soobh  Koonwareey  7  W.  R. 
C.  R.  S21 ;  S.  C.  2  lud.  Jur.  N.  S.  193 ;  anc^  MumL  Harasundari  BaU- 
tabiv,  Musst  Jayadurga  Baiatahiy  4  B.  L.  R.  App.  36;  S.  O.  13 
W.  R.  C.  R.  112. 

'  Sec.  29  of  Act  XL  of  1858  provides,  that  the  expression  **  Ciril 
Court"  as  used  in  that  Act'sball  aot  include  the  Supreme  Court,  and 
that  nothing  contained  in  that  Act  shall  be  held  to  afiect  the  powers  of 
the  Supreme  Court  over  the  person  or  property  of  anj  minor  subject 
to  its  jurisdiction.  See  Callychurn  Mullick  y.  BhuggobtUty  chum 
Mullich,  10  B.  L.  R.  240;  S.  C.  19  W.  R.  C.  R.  582 ;  ante,  p.  16. 

*  As  to  who  are  so  subject,  see  Act  IV  (B.  C.)  of  1870,  Fart  II ; 
and  ante.  Lecture  IlL 

•  Act  IV  (B,C.)  of  1870.  •  -4ct  IV  (B.C.)  of  1870,  sec.  6. 
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property^    capable    of  being  separate! ji^   managed. 
Where  the  joint  property   of    an  undivided  joint 
'  family  governed  hy  the    Mitakshara    law    is  en- 

joyed in  its  entirety  by  the  whole  family,  and 
not  in  *  shares  by  the  members,  one  member 
has  not  such  an  interest  therein  as  is  capable  of 
being  taken  charge  of,  and  separately  managed, 
under  the  provisions  or  Act  XL  of  1858.  The 
proper  remedy   for  those   persons  to  seek  who  are 

interested  in  the  welfare  of  the  minor  and  desire 
to    secure   to   him  the  full  fruition  of   his   rights 

in   the  family  property,  is  to  procuiig   for   him  a 

present  share  in  that  property  by   applying  to  the 

other  members   of  the   family  for  a  division,  and  if 

that  application  fails,  to  a  competent  Court  for  the 

sam6  purpose.^ 

S  xl'oi       The  object  of  Act  XL  of  1858  is  not  to  supersede 

^*''^'        the    rights   of    those     entitled,    either    naturally, 

or  by  a  will,    to   the  guardianship   of  an-  infant's 

person  or  estate,  but  to  place  those  persons  under 

the  control  and  subject  to  the  supervision  of   the 

Civil  Courts. 

siiitc.ihnot      In  furtherance  of    this   object,    and  in   order  to 

be  iiisrnui- 

rl.Tif''" '  compel  such  persons  to  place  themselves  under  the 
iliiXate.  authority  of  the  Civil  Court,  the  Act  provides'  that 


»   Goburdhun  v.  Ginour,  3  Agra  H.  C.  Rep.  9*2. 

•  Sheo  Nundtni  Sin^h  v  Mussamui  Ghunmm  Kooeree^  21  W.  R. 
C.K.I  43;  mid  Mnssamut  Ajhola  Koocree  v.  Baboo  Digambur  Singh, 
23  W.  R.  C.  li.  206.  '  Sec.  3. 


LtC-    IV.]       BY   CIVIL    COUflTS    IN    MOFU^SIL, 


151 


no  person  sTiall  be  entitled  -to  institute  or  defend 
any  suit*  connected  with  the  estate  of  which  lie 
claims  the  charge,  until  he  shall  havQ  obtained 
from  the  Civil  Court  a  certificate  of  administration 
to  the  minor's  property.  This  provision  does  not 
forbid  friends  or  relatives  of  the  minor  other  than 
those  claiming  the  charge  of  his  estate,  bringing  or 
defending  suits  on  his  behalf;  but  in  practice  it 
seems  to  have  been  treated  as  preventing  all  persons 
from  doing  so  without  a  certificate  of  administra- 
tion. Apart  from  the  provisions  of  Act  XL  of  1858 
any  person  can  institute  a  suit  as  next  friend  of  an 
infant,*  and  no  certificate  is  required  to  authorise  a 

person  bringing  or  defending  on  behalf  of  an  infant 
a  suit  unconnected  with  the  infant's  estate,'  as  for 
instance  a  sdRt  for  damages  for  an  injury  to  the 
infant's  person  or  reputation. 

The  rule  that  a  person  cannot  institute  or  defend 
a  suit  brought  in  respect  of  the  estate  of  an  infant, 
of  which  he  claims  charge,  seems  to  have  no  ex- 
ception, and  would  include  all  persons  however  near 


•  This  would  include  appeals  {Sheoburut  Singh  v.  Lalljee  Chow- 
dhry,  13  W.  B.C.  K.  202)  or  any  proceedings  in  the  nature  of  a  suit, 
aa  for  instance,  proceedings  to  enforce  an  award  under  the  Civil  Pro- 
cedure Code.  Vojtudev  Vithnu  v.  Narayan  Jagannath^  9  Bom.  H.  C. 
Beps.  A.  C.  J.  289. 

*  See  Macpherson  on  Infants,  p.  364 ;  and  Simpson  on  ditto, 
p.  438. 

^  See  remarks  of  Fbear,  J.,  in  Sheonundun  Singh  v.  BJussamut 
Ohunsam  Kooeree,  21  W.  K  C.  U.  143.  ' 
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in  relationship  tO  the  minor,  not  even  the  father/ 

mother,"  grandmother,'  or  other  natural  guardians^ 

of  the  minor  being  excepted. 

Court  When  the  property  in  respect  of  which  the  suit  is 

jurwdiction  brouffht  is  of  small  value,  or  for  any   other  suffi- 

may  allow  «  i  J 

sne'or'^de-^  cient  roasou,  any  Court  having  jurisdiction   may 
wUhouT'    allow  any  relative  of  a  minor  to  institute  or  defend  a 
suit  on  his  behalf,  although  a  certificate  of  adminis- 
tration has  not    been  granted  to  such    relative.^ 
•  Where  the  minor  has  no  relative  able  or  willing  to 

repVesent    him   in   the   suit,  this   permission  can- 
not be  given  to  any  other  person. 

Any  Court  having  jurisdiction  with  regard  to 
locality,  value,  &c.,  to  try  the  suit  ordinarily, 
may  grant  to  a  relative  this  permission  f  but  the 
application  for  such  permission  sUpuId  be  made 
to  the  Court  in  which  the  suit  is  to  be  brought* 
Such  permission,  however,  may  be  given  either  by  a 


What 
Court  can 
give  per- 
miasion. 


'  Madko  Rao  Apa  ▼.  Thakoor  Per  shad,  3  Aorra  H.  C.  Rep.  127. 
Siiaram  Bkat  t.  Sitaram  Ganexh,  6  Bom.  H.  C.  Rep.  250.  Musst  Etwari 
V.  Ramnarayan  Ram,  4  B,  Tj.  R.  App.  71  ;  S.  C.  13  W.  R.  C,  R.  330. 

'  Mussamut  Dhunraj  Kooeree  y.  Rajah  Roodur  Pertab  Sing^  3  Agra 
H.  C.  Hep.  300. 

'  Mussamut  Rutnee  v.  Alisser  Rughober  Dyal,  2  Agra  H.  C.  Rep. 
278. 

*  Zorawar  Singh  v.  Jawahir  Sing,  3  Agra  U.  G.  Rep.  167.  Thakoor 
Bodh  Singh  y.  Lochun  Singh,  3  Agra  H.  C.  Rep.  220.  Lalla  Boodh- 
mul  y.  Lalla  Oowree  Sunkur^  4  W.  R.  C.  R.  71. 

«  Act  XL  of  1858,  Bee  3. 

'  Mussamut  Taramonee  Chowdrain  y.  Mussamut  Rajluhhee  ChoW" 
drainee,  2  Hay's  Rep.  575.  This  would  iuclade  a  Mofussil  Court  of 
Small  Causes.  Khanto  Bewah  y.  Nund  Ram  Nath,  15  W.  R.  C.  R.  369. 
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lower  or  an  appellate  Court,'  and  it  may  be  given 
even  if  there  is  a  properly-appointed  certificate- 
holder;  but  in  that  case  the  permission  should 
rarely  be  given. 

It  is  the  duty  of  the  Judge  trying  a  suit,  to 
which  a  minor  is  a  party,  to  see  that  the  minor 
is  properly  represented.  He  should  see  that  the 
person  suing  or  defending'  a  suit  on  behalf  of  an 
infant  is  provided  with  a  certificate  of  adminis- 
tration, or,  if  there  be  sufiicient  reason,  should 
permit  him  to  act  without  such  certificate.  .The 
|act  that  the*  opposite  party  does  not  raise  or  press 
the  objection  does  not  relieve  the  Judge  from 
this  duty.^ 

This  permission,  if  it  is  to  be  given,  should  be 
given  before  J;he  suit  is  instituted  or  an  appearance 
is  entered  on  behalf  of  the  infant.^ 

Though  much  is  left  to  the  discretion  of  the 
Judge  in  determining  whether  ^he  should  grant  or 
refuse  this  permission,  he  must  exercise  that  dis- 
cretion rationally,  and  the  rule  requiring  a  person 


^  Httrendhur  Lall  Snhoo  y.  Maharajah  Rajendur  Purtap  Sahae^  1 
W.  R.  260.  Musst,  Taramonee  Chowdrain  v.  Musst,  Rajlukhee  Chowd- 
rainee^  2  Hay's  Rep.  575. 

'  Zorawar  Singh  ▼.  Jowahir  Singh,  3  Agra  H.  C.  Rep.  167.  See 
Sheoburrut  Singh  ?.  Lalljee  Chowdhry,  13  W.  R.  C.  R.  202. 

'  In  the  case  of  Aukhil  Chunder  v.  Tripoora  Soonduree^  22  W.  R. 
C.  R.  525,  it  was  held  that  the  mere  fact  of  the  formal  order  granting 
permission  not  having  been  drawn  up  was  not  sufficient  ground  for 
dismissing  the  suit,  the  inference  being  that  the  Court,  which  admitted 
the  plaint,  intended  to  grant  the  permission. 

20 
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Appeal 
from  orders 


instituting  or  defisnding:  a  suit  on  behalf  of  an  in- 
fant to  possess  a  certificate  of  administration  must 
not  be  relaxed  williout  good  cause/  As  we  shall 
see  hereafter,'  an  infant  is  only  bound  by  a  decree  or 
order  in  a  suit  or  proceeding  when  he  is  represented 
by  a  properly-constituted  guardian,  and  therefore  he 
is  not  bound  by  the  acts  of  a  pei*son  purporting  to 
act  on  his  behalf,  but  who  has  not  complied  with 
the  provisions  of  Act  XL  of  1858. 

It  is  a  question  whether  the  order  refusing  or 
f^f^^^^'  granting  permission  to  a  person,  not  possessing  a 
P^™"**°°-  certificate  of  administration,  to  institute  or  defen^ 
a  suit  relating  to  the  infant's  estate  is  appealable.' 
Section  28  of  Act  XL  of  1868  provides  that  "  all 
orders  passed  by  the  Civil  Court  or  by  any  subordi- 
nate Court  under  this  Act,  shall  be  open  to  appeal 
under  the  rules  in  force  for  appeals  in  miscellaneous 
cases  from  the  orders  of  such  Court  and  the  subordi- 
nate Courts."  The  pnly  orders  which  a  subordinate 
Court,  as  distinguished  from  "  the  Civil  Court,"  or 
principal  Court  of  original  jurisdiction  in  the  district,* 
•  can  pass  under  the  Act,  are  orders  giving  or  refusing 
permission  to  bring  a  suit  on  behalf  of  a  minor 


*  Rakhaldost  Mooherjee  v.  Peary  Mohun  Mitter,  2  Sev.  Rep.  191. 
For  an  instance  of  sufficient  cause^  see  Sreemunt  Koondoo  v.  Sharoda 
Soonduree  Dosnee^  8  W.  R.  C.  R,  197.  •  See  Lecture  XII. 

•  Sreenaih  Koondoo  v.  Huree  Narain  Mudduck,  7  W.  R  C.  R.  399. 
Baboo  Dhoondh  Bdhadoor  Singh  v.  BaJtoo  Priag  Singh^  17  W.  U. 
C.  R.  314.  *  See  Act  XL  of  1858,  sec.  29. 
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without  a  certificate ; '  therefore,  apparently,  section 
28  contemplates  an  appeal  from  such  orders. 

The  High  Court  will  laot,  in*  a  special  appeal, 
interfere  with  the  permission  granted  by  the  lower 
CoArt.'  If  an  appeal  does  lie,  it  must  be  of  the 
nature  of  a  miscellaneous  appeal.' 

Where  a  suit,  which  has  been  commenced  on  behalf 
of  a  minor  by  a  person  who  has  obtained  neither  a 
certificate  nor  the  requisite  permission,  is  still  pro- 
ceeding when  the  minor  attains  his  majority,  the 
minor  may  continue  the  suit  on  his  own  behalf.^* 
.  Every  person  who  claims  a  right  to  have  charge  Y^^f.^^/^ 
of  pro}>erty  in  trust  for  a  minor  under  a  will  or  ^"jf "^"^ 
deed,  or  by  reason  of  nearness  of  kin ,  or  otherwise, 
may  apply  to  the  Civil  Court  for  a  certificate  of  ad- 
ministration to  the  estate  of  the  minor,'^  and  any 
relative  or  friend  of  a  minor  in  respect  of  whose 
property  such  certificate  has  not  been  granted,  or 
if  the  property  consist  in  whole  .or  in  part  of  land  or 
any  interest  in  land,  the  Collector  of  the  district 
may  apply  to  the  Civil  Court  to  appoint  a  fit  person 


iniQifl- 
tratioo. 


'  Sec.  6  gives  the  subordinate  Courts  power  to  make  certain  enquiries ; 
but  they  could  make  no  orders  thereon  until  the  passing  of  Act  VI  of 
1871,  sec.  27  of  which  gives  to  the  High  Court  power  to  authorize  a 
District  Judge  to  transfer  proceedings  under  Act  XL  of  1858  to  a 
Subordinate  Judge  or  Munsif  in  his  district. 

*  Nabadwip  Chundra  Sircar  v.  Kalinath  Pal,  3  B.  L.  R.  App.  130. 

*  Act  XL* of  1858,  sec.  28. 

*  Madhub  Ckunder  Chowdhry  v.  Buhiessuree  Dehiay  12  W.  R. 
0.  R.  102. 

*  Act  XL  of  1856,  8ec.'3. 
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dUirict. 


to  take  charge  of  •the  piQoperty  and  person  of  such 
minor,* 
o?n7?a .       Section  5of  AclXL  of  1858  provides  that,  "if 
to  bi'iSJdJJ  the  property  be  situate  in  more  than  one  district, 
^rty^  Shu-  the  application  for  a  certificate  must  be  made  to  the 
than  ono    Civil  Court  of  the  district  in  which  the  minor  has 
his  residence."     By  "  residence  "  is  not  meant  any 
house  if  which  the  minor  may  be  temporarily  dwel- 
ling  at  or  about  the  time  of  the  application ;'  but  it 
refers  to  his  usual   dwelling-house   which   would, 
ordinarily,  be  his  paternal  family  house,  in  which 
his  family  reside.^    If  the  minor  has    abandoned 
the  family  house  without  any  intention  of  returning 
thereto,  it  ca^nnot  be  his   "  residence  "  within  the 
meaning  of  the  Act    The  minor  may,  however,  have 
two  residences,  and  be  living  sometimes  at  one  and 
sometimes  at  the  other.     In  that  case,  during  bis 
temporary  absence,  each  house,  though  empty,  if 
there  be  an  animus  revertendi^  will  still  be  the  resi- 
dence of  the  minor;  and  the  application  can  be  made 
to  the  Court  of  the  district  in  which  either  of  these 
residences   are  situate;  but  it  is   more  convenient 
and  proper  that  the   application  should  be    made 
to   the   Court  of  the  district   in   which   is  situate 


»  Act  XL  of  1858,  sec.  4. 

^  See  Sheikh  Mahommed  tlossein  v.  Ahhur  Hossein^  17  W.  R. 
C.  R.  275. 

*  See  Story's  Conflict  of  Laws,  6th  edn.,  §  48.  JR.  v.  The  Duke  of 
Richmond,  6  Term.  Rep.  561  ;   Whithorn  v.  Thomas^  7  M.  &  G.  5. 
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that  one  of  these  residencq/s  which  the  minor  is 
actually  himself  inhabiting  at  the  time  of  the  appli- 
cation, as  it  will  be  then  easier  for  the  Court  to 
exercise  its  duties  in  appointing  a  guardian  to  the 
minor's  person. 

An  application  for  a  certificate  of  administration  Time  with- 

^*  m  which 

can  be  made  at  any  time  up   to  the  time  when  the  JJ^^jJ^^*^ 
infant  attains  the  age  of  majority/   and  ^  no  lapse  "^'^^ 
of  time  can  of  itself  be  any  objection  to  the  grant- 
ing of  a  certificate/  as,  if  it  were  so,  the  infant's 
property  might  suffer  through  the  negligence  of 
those  whose  duty  it  would  be  to  protect  it. 

The  application  for  a   certificate   should   refer  To  what  the 

*^  ^  application 

merely  to  the  property  to  which  the  minor  is  f^^^^^ "" 
entitled,  or  of  which  the  applicant  claims  charge,  and 
it  has  nothing  to  do  with  the  estate  of  any  deceased 
person  through  whom  the  minor  succeeds  to  any 
property,*  as  a  certificate  under  Act  XL  of  1858 
is  entirely  distinct  from  a  certificate  to  collect  the 
debts  of  such  deceased  person.* 

A  certificate  under  Act  XL  of   1858  is  purely 
an  authority  for  the  administration  of  the  property 


«  See  Act  XL  of  1858,  sec.  26,  ante,  p.  147. 

'  See  Puroma  Soonderee  Dossee  v.  Tara  Soonder^  Dossee,  9 
W.  R.  C.  j^.  343 ;  aliter  per  AinsHe  J.,  ia  Sheikh  Mahomed  Hossein  v. 
Akbur  Hossein,  17  W.  R.  C.  R.  275. 

•  Koosumkaminee  Dabee  v.  Chunderhant  Mookerjee,  23  W.  R. 
C-  R.  346.  iSee  also  Rajessurree  Debi  v.  Jogendronath  Roy,  23  W.  R. 
C.  R.  278. 

*  Raesunnissa  Begum  v.  Ranee  Khujoorunissa,  10  W.  K.  C.  R.  462. 
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of  the  minor.'  it  givQS  a  right  to  collect  the  debts 
due  to  the  minor's  estate;  but  \vhere  the  debt  is 
one  owiu^  to  the  estate  of  the  deceased  person, 
through  whom  the  minor  has  obtained  the  property, 
payment  df  the  debt  cannot  be  enforced  without  a 
certificate  under  Act  XXVII  of  I860.' 

All  applications  for  the  graiit  or  withdrawal  of  a 
certificate  or  for  any  other  purpose  under  Act  XL 
of  1858,  must  be  made  to  the  principal  Court  of 
ordinary  original  civil  jurisdiction  in  the  district;* 
but 'the  High  Court  may,  from  time  to  time,  by 
order,  authorize  any  District  Judge  to  transfer  to  a 
Subordinate  Judge  or  Munsif  under  the  control  of 
such  District  Judge,  any  proceedings  or  class  of 
proceedings  under  Act  XL  of  1858/ 

On  an  application  being  made  for  a  certificate  of 
administration  under  Act  XL  of  1858,  the  Courtis 
required,  b}''  section  6  of  that  Act,  to  issue  notice  of 
the  application,  and  to  fix  a  day  for  hearing  the 
same.  On  the  day  so  fixed,  or  as  soon  after  as  may 
be  convenient,  the  Court  must  enquire  summarily 
into  the  circumstances,  and  pass  orders  in  the  case. 


i  Nobin  Ckunder  Shaka  v.  Uajnarain  Shaha,  9  W.  R.  (J.  li.  582. 
2  Raesunnissa  Begum  v.  Ranee  Khujoorunissa^   10   W.  11.  0.  K.  462. 
Seejoo*^  p.  l78. 

•  See  ante^  p.  148.  Act  XL  of  1858  gives  the  power  of  appointing  and 
removing  guardians  and  certificate-holders  and  of  otherwise  providing 
for  the  care  and  persons  of  minors  to  the  "  Civil  Court"  which,  by  sec. 
29  of  the  Act,  is  interpreted  to  mean  the  principal  Court  of  original 
jurisdiction  in  the  district. 

*  Act  VI  of  1871,  sec.  27. 
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This  procedure  ,must  be  strictly  followed :  and  no 
manager  can  be  appointed,  nor  can  any  manager 
who  has  been  appointed  make  'over  his  trust  to 
^mother,  without  the  proper  notices  having  been 
given  and  a  day  for  the  hearing  having  been  fixed.^ 
But  the  Act  does  not  say  in  what  way  the  notices 
are  to  be  issued,  or  upon  whom  they  are  to  be  served; 
and  there  is  no  provision  as  to  what  class  of  persons 
may  appear  at  the  hearing  and  oppose  the  applica- 
tion. 

The  Enerlish  rule  of   practice  is,  that  a  summons  To  whom 

°  '  ^    '  rfoticetobe 

for  the  appoirftment  of  a  guardian  must  be  served  s^^®°- 
upon  the  persons  who  are  within  the  same  degree 
of  relationship  to  the  infant  as  the  proposed  guar- 
dian ;  and  where  the  mother  is  propojsed  as  a  guar- 
dian, the  uncles  and  aunts  on  the  father's  and  mother's 
sides  are  required  to  be  served.^  Act  XL  of  1858 
apparently  leaves  it  to  the  discretion  of  the  Court 
to  determine  upon  whom  notice  of  the  application 
for  a  certificate  of  administration  is  to  be  served; 
but  it  is  evident  that  notice  should  be  given  to  all 
parties  interested  in  the  application ;  and  these  would 
include  the  natural  guardians  of  the  infant  and  his 
estatQ,  the  person  in  whose  custody  and  under 
whose  care  the  infant  is  at  the  time  of  the  making  who  may 
of  the  Application,  and  the  other  near  relations  of  the  the  appu- 

*  *  catiou. 


'  Jfustt  Juggodumba  Koer   v.   Musst  Mircha  Koer,   17   W.    B. 
C.  R.  269. 
*  Danieirs  Chancery  Practice,  5th  edition,  1195. 
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infant.  It  has  been  held  by  a  Division  Bench  of 
the  High  Court*  that  only  persons  themselves  claim- 
ing to  be  appointed  guardians  have  any  locus  standi 
to  oppose  an  application  for  a  certificate  f  but  it  is 
clearly  the  right,  if  not  the  duty,  of  all  those  in- 
terested in  the  infant's  welfare  to  see  that  a  proper 
person  be  appointed  to  administer  his  property. 
An  outsider,  as  for  instance  a  creditor  of  the 
estate,  has  no  right  to  appear.' 

An  application  for  a  certificate   cannot  be  made 
.  the.  means  of  contesting  the  minor's  right  to  pro- 
perty, nor  is  a  person  to  be  permitted  to  appear 
solely  for  that  purpose.* 
Applicant,       If  it  appears  that  any  person,®  claiming  a  right  to 

entitled  to 

c»»arge  havc  cliargo  of  the  property  of  a  minor,  is  entitled 
or  will.  ^^  gmjjj  rigijt  by  virtue  of  a  will  or  deed,  and  is 
willing  to  undertake  the  trust,  the  Court  must 
grant  a  certificate  of  administration  to  such  per- 
son.^ The  Court  has  no  power  to  refuse  a  certi- 
ficate to  an  applicant  who  proves  his  right  to  have 


'  £.  Jnckson  and  Onoocool  Cbunder  Mookerjee,  JJ. 

*  Kistokishore  Uoy  v.  hsur  Chunder  Roy,  15  W.  R.  C.  R.  166.  See 
Meltoon  Bihee  v.  T.  M.  Gibbon,  12  W.  R.  C.  R.  101. 

»  NeUoon  Bibee  v.  T.  M.  Gibbon,  12  W.  R.  C.  R.  101. 

*  Puroma  Soonduree  Dossee  v.  Tara  Soonduree  J)o8see,  9  *  W,  R. 
C.  R.  343. 

*  This  does  not  include  the  Court  of  Wards  or  a  Collector,  although 
named  in  the  will  or  deed,  14  W.  R.  C.  R.  114.  See  Rowshun  Jekan. 
V.  Collector  of  Pumedh,  14  W.  R.  C.  R.  295  ;  Norendro  BhuUacharjee 
▼.  The  Collector  of  Rajshahye,  14  W.  R.  C.  R.  il3;andanfe,  Lec- 
ture III. 

«  Act  XL  of  1858,  sec.  7. 


E.'SSi" 
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the  provisions  of  Act  XL  of  185  8,  any  donor  by 
will  or  deed  of  property  to  a  minor  may  appoint 

a  manager  of  such  property  during  the  minority 
of  the  donee ;  but  he  cannot  impose  any  conditions 
or  restrictions  upon  the  management  of  property 
which  the  infant  may  have  acquired  otherwise  thaa 
by  such  will  or  deed. 

It  has  been  held  by  the  High  Court  that  a  certi* 
ficate  of  administration  to  the  property  of  a  minor,  • 
granted  under  Act  XL  of  1858,  must  not  specify  the 
property  in  respect  of  which  it  is  granted/  and 
that  where  a  manager  is  appointed  under  that  Act, 
the  Civil  Court  has  no  authority  to  restrict  or  limit 
by  description  or  otherwise  the  nature  or  extent  of 
the  minor's  property.'  In  a  proceeding  under  Act 
XL  of  1858  the  Court  would  have  no  pow»  to 
make  any  binding  declaration  as  to  the  amount  or 
description  of  the  minor's  property  ;  but  there  is 
nothing  in  the  Act  requiring  the  Court,  when  it 
grants  a  certificate  of  administration,  to  make  that 
certificate  applicable  to  *the  whole  of  the  minor's 
property.  It  may  occur  that  an  infant  has  some 
property  of  which  a  person  may  claim  to  have 
charge  by  virtue  of  a  will  or  deed,  and  also 
possesses  other  property,  the  charge  of  which  such 


'  F^da  Hoaein  v.  Tianee  KhajoonmUsa^  9  W.  R.  G.  R.  459. 

*  Per  L.  B.  Jackson,  J.,  in  Sheo  Prosunno    Chohey  v.    Oopal  Sum 
15W.  R.  C.  R.  629;  and   Collector  of  Tirhoot  v.  Rajeoomar  Deo 
Nundun  Sing,  10  W.  R.  G.  R.  218. 
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• 

ficate  of*  administration  tq  more  than  one  person,' 
ajad  this  course  would,  apparently^  have  to  be  adopted^ 
where  two  persons  are  jointly  entitled  under  a  ynH- 
or  deed  to  the  management  of  the  minor's  property.^ 

CortBof  en-  In  all  enquiries  held  by  the  Civil  Court  under  Act 
XI4  of  1858,  the  Court  may  make  such  order  as  to: 
the  payment  of  costs  by  the  person  on  whose  appli^, 
cation  the  enquiry,  was  made,  or  out  of  the  estate  of 
the  minor  or  otherwise  as  it  may  think  prpper.'      j 

Where  no      If  thcro  bc  uo  p0rson  entitled  to  have  charsei  of, 

applicant,  -  o        - 

^tiued  to  the  property  of  the  minor  by  virtue  of  a  wilj  or  deed,j 
or  wui.^**^  or  if  such  person .  is  unwilling  to  undertake  the 
trust,  the  Court  may  grant  a  certificate  to  any,  near^ 
relative  of  the  minor  who  is  willing  and  ,fit  to  be, 
entrusted  with  the  charge  of  the  minor's  property/ , 
The  Court  may  call  upon  the  Collector  or  Magis-, 
trate  to  report  on  the  character  and  qualification  of 
any  relative  or  friend  of  the  minor  who  may  be, 
desirous  or  willing  to  be  entrusted  with  the  charge> 
of.  his  property  or  person  f  but  the  Court  itself,^ 
before  granting  the  certificate,  must  satisfy  itself 
as  to  the  applicant's  fitness.^     The  Court  is  bound 


•  See  Nistarinee  Debee  ▼.  The  Collector  of  the  ^^^Pergiaimks^ 
23  W.  R.  C.  R.  330. 

•  See  Eajesiuree  Dehia  v.  Jogendronaih  Dey,  23  W.  R.  C.  R.  278. 
'  Act  XL  of  1858,  sec.  13.  *  Act  XL  of  1^8,  sec.  7. 

»  Act  XL  of  1858,  sec,  8. 

•  Syed  Eyder  Reza  v.  The  Collector  of  Furneah,  22  W.  R.  C.  R. 
490. 

'  Ramdyal  Gooye  v.  Amritlall  Khamaroo,  9  W.  R.  C  R.  55S* 
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to  found  its  decision  upon  legal  eWdence,  and  after 
giving  all  parties  concerned  fair  and  reasonable 
Oppoirtunijty  of  adducing  before  it  such  relevant 
Evidence  as  they  may  think  necessary  and  proper. 
It  cannot  adjudicate  merely  on  the  GoUector'a* 
report.* 

Though  the  Act*  requires  the  Court  to  grant 
certificates  of  administration  to  near  relatives  ia 
preference  to  all  other  persons,  except  those  entitled, 
under  a  will  or  deed,  it  does  not  state  the  degree 
ef  rdatioiiship  to  the  minor  within  which  persons; 
are  to  be  classed  as  ''near  relatives.":  It  isi 
impossible  to  conjecture  what  relatives  are  intended; 
to  be  included  in  this  term. 

The  Court  must  look  as  much  to  the  fitneas  of  a 
relative  as  to  his  propinquity,  and  when  two  rela-. 
tives  claim  the  right  to  administer  the  property  of  a 
minor,  the  Court  is  ^t  liberty  to  disregard  the  latter 
qualification^  and  look  to  the  former  only.*  In  fact, 
in  every  case,  fitness  should  be  preferred  to  mere, 
nearness  of  relationship  ;^  but  it  is  not  the  policy  of 
Act  XL  of  1858  to  prevent  persons  from  performing 
their  natural  duties  by  the  younger  members   of 


'  Syed  Byder  Reza  t.  The  Collector  of  Pumedh,  ^2  W,  R.  C.  R. 
490.         •  ■  Sec.  7. 

'  Akima  Bibee  v.  Azeem  Sarung,  9  W.  R.  C.  R.  334 ;  and  Khoodee^ 
manee  Doeeee  y.  Koylas  Chunder  Ohose,  4  W.  R.  M.  A.  22. 

*  Aman  Kian  y.  Miust,  Eoseena    KhatootL,  9   W.  R.  C.  R.   548  ; 
and  Fvggoo  Daye  v.  Ranah  Daye,  4  W.  R.  M,  A.  3. 
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their  family  wbo  may  J)e  deprived  of  their  natural 
parents.* 
certiflttte      If  there  be  a  near  relative  fit  to  be  appointed 

to  be  given  •  , 

^^^  .^  manager,  and  there  be  no  person  with  a  preferential 
^^  claim,  the  Court  must  grant  the  certificate  to  him.* 

No  definite  rules  can  be  laid  down  as  to  what  con* 
stitutes  fitness  for  a  certificate*  Each  case  must  be 
governed  by  its  own  circumstances,  and  much  is  left 
to  the  discretion  of  the  Judge ;  but  the  Judge  can- 
not, on  bare  suspicion,  assume  that  a  relative  proposed 
as  manager  will  defraud  a  minor,'  and  the  mere 
fact  of  a  near  relative  being  a  purdahnasheen  does 
not  disentitle  her  to  a  certificate.^ 

In  every  case,  in  granting  a  certificate,  the  Court 
must  consider  the  well-being  of  the  infant's  estate  ; 
and  in  appointing  a  guardian  of  his  person,  must  look 
to  the  moral,  bodily,  and  intellectual  welfare  of  the 
infant.    In  one  case*  where  two  near  relatives  were 

fighting  to  get  hold  of  the  property,  and  the  pro- 

< 

bability  was  that  the  minor  would  suffer  if  the 
property  remained  in  the  hands  of  either,  the  Court 


>  MahofMd  Saleh  ▼.  The  Government,  W  R.  1864  M.  R.  26. 
'  Mussamut  Kuruppool  Kooer  v.    The  Collector  of  Shahahad^  20  W. 
R.  C.  R.  432. 

*  Mahomed  Saleh  t.  The  Oovemment,  W.  R.   1864  M.  R^6 ;  and 
see  Mrs.  Anne  Kolonas,  16  S.  D.  A.  S69. 

*  Mussamut  Kuruppool  Kooer  v.   The   Collector  of  Shahabady  20 
W.  R.  C.  R.  432, 

'  Mussamut  Juggodufnba  Koer  v.    Mutsamut  Mircha  Koer,   17  W. 
R.  C.  R.  269. 


gnardian  o 
peraoo. 
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father  is  living^  •and  i$  not  a  minor,  and  the  Court 
cannot  appoint  any  person  other  than  a  female  as  the 
guardian  of  the  person  of  a  female.  If  a' guardian 
^f  the  person  of  a  minor  be  appointed  during  the 
ininbrity  of  the  father  or  husband  of  the  minor,  thd 
guardianship  ceases  as  soon  as  the  father  or  husband 
(as  the  'case  may  be)  attains  the  age  of  majority.^ 
'  Where  a  guardian  is  appointed  under  the  above 
powers  given  to  the  Civil  Courts,  no  provision  seems 
to  be  made  for  the  payment  to  him  of  any  allow* 
iince  in  respect  of  the  maintenance  and  education 
of  the  minor.  He  is  not,  as  in  the  case  of  a  guar* 
dian  appointed  by  the  Court  of  Wards'  or  under  • 
the  other  provisions  of  Act  XL' of  1858,  entitled  to 
any  remuneration,  and  he,  as  well  as  the  person  to 
Whom  the  certificate  of  administration  is  granted, 
tuust  discharge  the  trust  gratuitously. 

As  we  have  seen^  no  appointment  of  guardian 
can  be  made  by  the  Civil  Court  where  a  guardian 
has  been  appointed  by  the  father;  but  the  Act  is 
isilent  as  to  how  such  appointment  may  be  made  by 
the  father,  whether  it  should  be  by  will  or  deed,  or 
whether  a  verbal  appointment  is  sufficient/ 


>  This  only  applies  to  tbe  appointment  of  a  gaardian  of  tbe  person 
of  tbe  minor ;  Mussamut  Etioari  v.  Ramnarai^an  Ram^  4  B.  L«  K.  App. 
71 ;  8.  C.  13  W.  R.  C.  R.  230. 

'  Act  XL  of  1858,  sec.  27. 

*  See  Act  IV  (B.  C.)  of  1870,  sec.  58  ;  ante,  Lecture  IIL 

*  AntCy  p.  167.    Act  XL  of  1858,  sec.  7. 

*  See  ante.  Lecture  II,  ivitb  respect  to  tbe  te8tameQt)b*7  appointment 
of  guardians. 
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If  no  title  to  a  certificate  be  eBtablisIied  to  the  P»><»dur« 

^  when  no 

satisfaction  of  the  Conrt  by  a  person  claiming  un-  JJJJSfl^** 
der  a  will  or  deed,  and  ^  if  the  Court  be  satisfied  iLh^  ' 
upon  sufficient  and  legal  evidence  that  there  is  no 
near  relative  willing  and  fit  to  be  entrusted  with  the 
charge  of  the  property  of  the  minor,  and  if  the  Court 
sball  think  it  to  be  necessary  for  the  interest  of  the 

9 

minor  that  provision  should  be  made  by  the  Court 
for  the  charge  of  his  property  and  person,  a  dif- 
ferent procedure,  depending  upon  the  nature  of  the 
minor's  estate,  must  be  followed. 

If  the  estate  of  the  minor  consist  of  moveable  pro-  where 

*•  estate  oon- 

perty  or  of  houses,  gardens,  and  the  like,  the  Court  ^^Jj^^^ 
may  grant  a  certificate  of  administration  to  the  SS^? 
minor's  estate  to  the  Public  Curator  appointed  under  '  ^ 
Section  19  of  Act  XIX  of  1841.     If  there  be  no 
Public  Curator  for  the  district,  the  Court  may  grant 
a  certificate  of  administration  to  any  fit  person  whom 
it  may  appoint  for  the  purpose.^  ^ 

When  the  Court  grants  a  certificate  of  adminis- 
tration, it  must  at  the  same  time  appoint  a  guardian 
to  take  charge  of  the  person  and  maintenance  of  the 
minor.  The  person  to  whom  a  certificate  of  admi- 
nistration has  been  granted,  may,  unless  he  be  the 
Public  Curator,  be  appointed  guardian.' 


>  Both  thoae  events  must  happen  before  further  proceedings  can  be 
taken.  ^S^^  Hyder  Reza  y.  CoUeclor  of  Pumeah^  22  W.  R.  C.  R.  490. 
8eepo«<,  p.  175,  note  1. 

<  Act  XL  of  1858,  sec.  10.  '  Act  XL  of  1858,  sec.  11. 

22 
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AUowwwe      If  t^e  person,  appointed  under  this  provision  to  be 

^^^  guardian,  be  unwilling  to  discbarge  the  trust  gratui- 
tously, the  Court  may  assign  him  such  allowance, 
to  be  paid  out  of  the  estate  of  the  minor,  as  under 

*  the  circumstances  of  the  case  it  may  think  suit- 

able.* 

uiuiite-        The  Court  may  also  fix  such  allowance,  as  it  may 

nance  of  • 

n^of-  think  proper,  for  the  maintenance  of  the  minor ;  and 
such  allowance  and  the  allowance  of  the  guardian 
(if  any)  shall  be  paid  to  the  guardian  by  the  Public 
Cui^ator  or  other  person  to  whom,  in  default  of  such 
Public  Curator,  a  certificate  of  adnunistration  has 
been  granted.* 

AUowance      The  Publlc   Curator,   or  other  administrator  to 

to  certifi- 

Solder  whom  in  consequence  of  there  being  no  Public  Cu^ 
rotor  a  certificate  has  been  granted,  is  entitled  to 
receive  a  commission  not  exceeding  five  per  centum 
on  the  sums  received  and  disbursed  by  him,  or  such 
0  other  allowance,  to  be  paid  out  of  the  minor's 
estate,  as  the  Civil  Court  may  think  fit.^ 

Disposal  of     After  deducting  what  may  be  required  for  the  cuj> 

,  monies 

'^^je^'^y  rent  expenses  of  the  minor  or  of  the  estate,  include 
holder,      jjjg  ^^  guardmu's  allowance,  and  his  own  commis- 
sion or  allowance,   the  Public  Curator  or  other  ad- 
ministrator so  appointed  must  pa^  the  balance  of  all 
sums  received  by  him  on  account  of  the  estate  into 


>  Act  XL  of  1858,  sec.  11.  '  Act  XL  of  1858,  sec.  24. 
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the  public   treasury,   and  %uch    lialance   may    be 
inTested  from  time  to  time  ia  the  public  securities/ 

wliich  would  probably  include  only    Government 

<■  • 

loans. 

Within  six  months  from  the  date  of  the  certi-  inTentory 

of  property 

ficate,  the  Public  Curator,  or  other  administrator  to  belonging 

'  ^  '  to  minor, 

whom  a  certificate  may  be  granted  in  default  of  a  ^lebts. 
Public  Curator,  must  deliver  in  Court  an  inventory 
of  any  immoveable  property  belonging  to  the  minor, 
and  of  all  such  sums  of  money,  goods,  effects,  and 
things  as  he  may  have  received  on  account  of  .the' 
estate,  together  with  a  statement  of  all  debts  due  by 
or  to  the  same.     He  must  also  furnish  annually.  Accounts. 
within  three  months  from  the  close  of  the  year  of 
the  era  current  in  the  district,  an  account  of  the  pro- 
perty  in  his  charge,  exhibiting  the  amounts  received 
and  disbursed  on  account  of  the  estate,  and  the 
balance  in  hand.^ 

If  any  relative  or  friend  of  a  minor,   or    any  Power  of 

•^  .  Court  to 

public  officer,  by  petition  to  the  Court,  impugns  ^^^.^^ 
the  accuracy  of  such  inventory  and  statement  or  of  ^^  "*''®^" 
liny  annual  account,  the  Court  may  summon  the 
Curator  or  administrator,  and  enquire  summarily  into 
the  matter,  and  make  such  order  thereon  as  it  shall 
tiiink  proper,  or  the  Court,  at  its  discretion,  may 
refer  such  petition  to  any  subordinate  Court.^    The 


tory  and 
accounts. 


*  Act  XL  of  1858,  sec.  17. 


*  Act  XL  of  1858,  sec.  16. 
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right  of  a  next  ^riend^  of  the  minor  to  obtain  by 
means  of  the  Civil  Court  a  summary  account  of 
the  dealings  of  the  administrator  is  confined  to  the 
case  of  the  Public  Curator  or  other  person  appointed 
under  the  provisions  of  Section  10  of  Act  XL  of  1858. 
Where  a  person  claiming  under  a  will  or  deed,  or  a 

near  relative  of  the  minor,  has  received  a  certificate 

• 

of  administration,  a  summary  account  cannot  be 
required  from  him.  In  such  case,  the  only  remedy 
of  a  relative  or  friend  of  the  minor  is  by  a  regular 
suit,!  and  there  is  no  obligation  upon  such  certi- 
ficate-holder to  file  in  Court,  periodical,  or  any, 
accounts  of  monies  realized  and  disbursed  by  him 
on  account  of  the  minor.' 
Section  19  of  Act  XL  of  1858  provides  that  it 
S^  shall  be  lawful  for  any  relative  or  friend  of  a  minor, 
•Mooat  at  any  time  during  the  continuance  of  his  minority, 
to  sue  for  an  account  from  any  manager  appointed 
under  that  Act,  or  from  any  person  to  whom  a  cer- 
tificate shall  have  been  granted  under  the  provisions 
of  that  Act,  or  from  any  such  manager  or  person 
after  his  removal  from  office  or  trust,  or  from  his 
personal  representative  in  case  of  his  death,  in 
respect  of  any  estate  then,  or  formerly,  under  his 
care  or  management,  or  of  any  sums  of  money  or 
other  property  received  by  him  on  account  of  such 

*  Ram  Dyal  Gooye  v.  Amrit  Loll  Khamaroo,  9  W.  R.  G.  R.  655. 

*  Mwsamut  Sookolfy  Koonwer,    6    W.  R.  M.  R.  53;   Valiabkdda 
Hirachand  ▼.  Gokaldas  Tejoran^  S  Bom.  H.  0.  Rep  .A.  C.  J.  S9. 


Suit 
agai 
man 
for  an 
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feasoti  for  the  flecisioa  was,  that  where  any  Court 
other  than  the  principal  Civil  Court  is  intended  to 
have  jurigdictidn,  it  is  specially  mentioned  in  the^ 
Act,  whereas  Section  19  of  the  Bombay  Act,  which 
Ciorresponds  to  Section  19  of  Act  XL  of  1868,  does 
not  specially  mention  the  Court  in  which  the  action 
is  to  be  brought.  It  segms,  however,  that  the  fact, 
that  Section  19  does  not  specify  in  what  Court  the 
action  is  to  be  brought,  tends  rather  to  show  that  it 
can  be  brought  in  any  Court  having  jurisdiction  to 
try  'such  suit  for  an  account,  if  it  were  brought 
against  a  trustee,  or  manager  of  an  infant's,  estate, 
to  whom  no  certificate  of  administration  has  been 
granted*  Otherwise,  the  legislature  would  have 
clearly  expressed  its  intention  of  taking  away  from 
all  Courts,  except  tlie  principal  Civil  Court  of  the 
district,  the  power  to  try  suits  brought  under  Act 
XL  of  1858. 

If  a  minor  attains  his  majority  before  the  final 
decision  of  a  suit  which  has  been  instituted  for  hid 
benefit  uhder  Act  XL  of  1858,  he  maj"  continue  the 
t)rosecution  of  the  suit  in  his  own  behalf.^ 
'  When  it  be  necessary  that  provision  should  be 
made  by  the  Court  for  the  care  of  the  person  and 
property  of  a  minor,  to  whose  estate  no  certificate 
of  administration  can  be  granted  under  the  provi- 

r 

f 

^ — -  • 

r  < 

>  Act  XL  of  1858,  sec.  20. 
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Giyil  Courts,  but  6u|^ect  to  the  control  of  the 
superior  Revenue  authorities/  that  is  to  say,  the 
C!omaiissioner  o(  his  division  and  the  Board  of 
Revenue. 

■ 

When  the  Collector  is  directed  by  the  Civil  Court 
to  take  charge  of  the  estate  of  a  minor,  he  must 
take  over  the  minor's  entire  estate,  moveable 
as  well  as  immovea1[)Ie,'  except  such  of  his 
property  as  is  not  capable  of  being  separately 
managed.' 
Powers  of      As  WO  saw  in  the  last  lecture,  the  jurisdiction 

Civil  Court,  -^ 

JlMiSt***  ^^  *^®  Court  of  Wards  over  estates,  wliich  are  held 
Stt^to  be  by  i^^^^  proprietors,  only  continues  so  long  as  all 
the  coort'  such  proprietors  remain  disqualified  ;  but,  whenever 
one  or  more  of  the  proprietors  of  an  estate,  which 
has  come  under  the  jurisdiction  of  the  Court  of 
Wards  on  account  of  the  disqualification  of  all 
the  proprietors,  ceases  to  be  disqualified,  and  the 
estate  in  consequence  ceases  to  be  subject  to  the 
jurisdiction  of  the  Court  of  Wards,  notwithstanding 
the  continued  disqualification  of  one  or  more  of  the 
co-proprietors,  the  Collector  of  the  district  in  which 
the  estate  is  situate  may  represent  the  facts  to  the 
Civil  Court ;  and  the  Court,  unless  it  see  sufficient 
reason  to  the  contrary,  shall  direct  the  Collector  to 
retain  charge  of  the  persons  and  of  the  shares  of 


IJ 


*  Act  XL  of  1858,  sec.  15. 

'  Laktmibai  v.  Oanesh  AnU^i,  4  Bom.  H.  C.  Bep.  A«  C.  J.  129. 

'  See  oitff,  p.  150. 
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The  Collcctor,«  and  |lie  manager  and  guardian 
appointed  by  him,  would  in  this  case  have  the  same 
duties  and  powers  as  a  Collector,  manager,  and 
guardian  having  charge  of  the  estate  and  person 
of  a  minor  under  the  Court  of  Wards.* 
The  powers  With  respect  to  the  powers  of  a  certificate-holder 
tificate-     under  Act  XL  of  1858,  section  18  of  that  Act  provides 

holder.  • 

that  ^^  every  person  to  wnom  a  certificate  shall  have 
been  granted  under  the  provisions  of  this  Act,  may 
exercise,  the  same  powers  in  the  man<agement  of  the 
estate  as  might  have  been  exercised  by  the  pro- 
prietor, if  not  a  minor,  and  may  collect  and  pay  all 
just  claims,  debis,'  and  liabilities  due  to  or  by  the 
estate  of  the  minor.  But  no  such  person  shall  have 
power  to  sell  or  mortgage  any  immoveable  property, 
or  to  grant  a  lease  thereof  for  any  period  exceeding 
five  years  without  an  order  of  the  Civil  Court  pre* 
viously  obtained." 

The  Court  cannot,  however,  summarily  set  aside 
a  sale  or  mortgage  which  has  been  executed  with- 
out sanction.  It  can  only  be  set  aside  in  a  regular 
suit.' 

It  is  a  question  whether  section  18  aflfects  the 
powers  of  guardians  who  have  not  taken  out  certi- 
ficates of  administration  under  tliis  Act,  and  whether 
their  powers  of  selling,  leasing,   and   mortgnging 


*  Ab  to  what  those  duties  und  powers  are,  see  ante,  Lectnre  HI. 
«  Seeon/e,  p.  \6S, 

*  MukrumunniMa  v.  Ahdool  JMar,  17  W.  R.  0,  R.  171. 
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tlie  estates  of  tbeir  wards  lyre  at  all  curtailed  there- 
la  spite  of  the  large  powers  given  to  a^'certificdte- 

« 

bolder,  there  is,  as  Mr.  Markby  points  out  in  his 
lectures  on  Indian  law,^  this  important  feature  to 
remember :  ^^  He  who  deals  with  the  representative 
of  another  must  know  that  it  is  the  duty  of  the 
representative  to  act  in  all  things  to  the  best  of 
Lis  ability  for  the  benefit  of  his  principal,  and  if 
the  circumstances  be  such  that  a  reasonable  man 
ought  to  suspect  that  the  representative  was  not  so 
acting,  he  is  t}ound  to  abstain  dealing  further  with 
the  representative,  until  the  suspicion  is  removed. 
No  one  is  at  liberty  to  deal  with  a  representa- 
tive whose  conduct  he  doubts.  The  party  dealing 
with  the  representative  is  not  the  judge  of  what 
is  or  is  not  for  the  benefit  of  the  principal,  but 
he  must  cease  to  act  as  soon  as  he  has  reason  to 
believe  that  the  representative  is  acting  improperly. 
This  is  a  general  principle  of  the  law  of  represent- 
ation, and  applies  as  much  to  the  certificate-holder 
representing  a  minor  as  to  any  other  representative." 
The  effect  of  the  18th  section  of  Act  XL  of  1858  lA 
to  make  a  sale,  or  mortgage,  or  a  lease'  for  more  than 
five  years,  by  a  certificate-holder  without    the  sanc- 


'  See  posty  Lecture  X.  '  p.  81. 

'  As  to  the  effect  of  an  unsanctioned  lease  for  more  than  five  years, 
see  Mahomed  Reza  v.  The  Collector  of  ChiUago^ig,  \5  W.  £.  C.  R.  116L 
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tioQ  of  the  Civil  Court,,  invalid/  even  if  the   pur- 
chaser,  mortgaged,  or  lessee  has  acted  bond  fide^ 
and  paid  afair  price  for  the  property ;  but  in  such 
a  case  where  possession  is  .ordered  to  be  restored 
with  mesne  profits^  it  should  be  made  contingent 
on  repayment  to  the  purchaser,  mortgagee,  or  lessee 
of  so  much  of  the  purchase-money  as  had  beeii> 
expended  for  the  benefit  of  the  infant  or  his  ^state^ 
with  interest  at  a  reasonable  rate.^   However,  where 
a  certificate-bolder  mortgaged  certain  property  of/ 
a  minor  without  previously  obtaining  the  sanctioa 
of  the  Court  under  section  18  of  Act^XL  of  1858^ 
but  it  was  found  that  the  mortgage  transaction  was 
a  proper  one,  and  there  had  isince  been  a  decree  in 
a  suit,  in  which  the  minor  was  properly  represented, 
under  which  the  property  had  been  sold,  the  irregu<f 
larity  as  to  the  mortgage  being  made  without  the 
sanction  of  the  Court  was  not  allowed  to  prevail.' 
The  reason  for  this  was  rather,  that  the  Court  would 
not  go  behind  the  decree  which  had  been  given 


.  '•  Srijendronarain  Roy  ▼.  Bussunicaotnar  Ghose^  IS.W.  &.  C.  R.  300 ; 
p,  C.  In  the  matter  of  the  Petition  of  Bmuntacoomar  Ohote,  15  B.  L.  K. 
note  to  p.  351*;  Jungee  Lall  v.  Sham  Ldll  Mit8er,'20  W.  R.  C.  R.  121  ; 
Sorui  Chuttder  Chattetjee  v.  Aehutoeh  Chatferjee^  24  W.  R.C.  R.  46  ; 
S.  C.  ShumU  Chunder  v.  Rajkiesen  Mookerjee,  15  B  L.  R.  350.  See 
also  the  Court  of  Wards  ▼.  Kupulmun  Sing/lO  B.'L.  R.  364;  8.  C.  19 
W.  R.  C.  R.  164. 

'  Sorut  Chunder  Chattetjee  v.  Ashutosh  Chatterjee,  24  W.   R.  C.  R. 
46  ;   8.  C.  Shtirrut   Chunder  t.   Rajkiesen  Mooherjee^  15  B.  L.  R.  350. 

'  Alfeotoonisia  y.  Ooluch  Chunder  Sen^  15  B.  L.  R.  uute  to  p.  353  ; 
S.  C.  22  W.  R.  C.  R.  77^ 
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Collector,  as  the  tase  tiyght  be,  in  respect  to  minors, 
of  whom  a  guardian  appointed  by  the  Civil  Court  or 
by  the  Collector  in  charge.  Act  XXVI  of  1854 
was,  however,  so  far  as  it  related  to  the  provinces, 
under  the  control*  of  the  Lieutenant-Governor  of 
Bengal,  repealed  by  the  Court  of  Wards  Act* 
Recall  of  Any  friend  or  relative  of  an  infant,  of  whose 
and  remov- estate   a    Certificate   of    administration    has    been. 

•I  of  goal' 

<i^«^  granted,  or  of  whose  person  a  guardian  may  h.ive 
been  appointed  by  the  Court,  may  apply  to  the  Court 
which  granted  the  certificate,  or  appointed  the  guar- 
dian, to  revoke  such  certificate,  or  remove  suck 
guardian,  in  case  he  apprehends  any  danger  to  the 
estate,  or  to  the  physical  or  moral  welfare,  of  the 
minor.*  Such  Court  may,  for  any  sufficient  cause^ 
recall  any  certificate  granted  under  Act  XL  of 
1858,'  even  though  the  certificate-holder  be  a  person 
entitled  under  a  deed  or  will  to  the  management  of 
the  estate,*  and  the  Court  may  direct  the  Collec- 
tor to  take  charge  of  the  estate,  or  may  grant  a 
certificate  to  the  Public  Curator  or  any  other  person, 
as  the  case  may  be,  and  may  compel  the  persoti 
whose  certificate  has  been  recalled  to  make  over 

•   *  •  Act  IV  (B.  C.)  of  1870,  sec.  86. 

*  Maharajah  Luckee  Narain  Avng  BhSem  y.  Sooruj  Moanee  Put 
Mokadye^  2  W.  R.  M.  A.  6. 

*  ActXLof  1858,8ec.  21. 

*  In  the  matter  of  the  Petition  oj  Khoja  Shurwar  Hossein  Khan,  B.  L. 
B.  P.  B.  R.  721  ;  S.  G.  Nannee  Bibee  v.  Khqjah  Surtoar  Hossem^ 
7  W.  R.  C.  R.  523,  and  2  In.  Jar,  N.  S.  200. 
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the  pro(>ertj  in  his  bunds  to^  Iiis  successor,  and  to 
account  to  sach  successor  for  all  monies  received 
and  disbursed  by  him.  The  Court  ma^  ialso,  for 
sufficient  cause,  remove  any  guardian  appointed 
by  it.* 

It  is  not  necessary  that  the  accounts  of  the  certi*- 
ficate-holder  should  be  taken  in  a  regular  suit  under 
Section  19  of  Act  XL  of  1858'  before  an  applica* 
tion  is  made  to  the  Civil  Court  for  his  removal.' 

This  summ&ry  power  of  removal  can  only  be 
exercised  in  the  case  of  managers  and  guardians  .who 
Lave  been  appointed  by  the  Civil  Court  under  Act 
XL  of  1858,  and  the  Court  cannot  summarily  remove 
a  guardian  who  has  not  been  appointed  by  it,^  but 
who  is  acting  either  under  a  testamentary  appoint- 
ment by  the  father  of  the  infant,  or  as  the  infantas 
natural  guardian. 

The  proper  course  for  a  friend  of  an  infant  to 
pursue  where  a  person  not  appointed  as  guardian 
by  the  Court  is  managing  improperly  the  infant's 
estate,  or  is  not  making  proper  provision  for  its 
education,  is  to  bring  on  behalf  of  the  infant  a 
regular  suit  against  such  guardian,  and  on  cause 


*  Act  XL  of  1858,  sec.  21.  'See  ante,  p.  172. 

*  In  the  matter  of  the  Petition  of  Khoja  Shunoar  Hossein  KhaUj  B.  L, 
K.  F.  B.  721 ;  S.  C.  Namee  Bihee  v.  Khcjdh  Surwar  Hossein^  7  W. 
R.  0.  R.  523  aiid  2  In.  Jar.  N.  S.  200. 

^  Mueeamut  Gourmonee  v.  Bamaeoonderee,  2  Sev.  Reps.,  note  to  p.  747; 
S.  0.  16  S.  D.  A.  Reps.  532  ;  S,  M,  Lahhiprya  Dasi  v.  Nobin  Chm^' 
dra  Nag,  3  B.  L.  R.  A.  J.  37  i  S.  C.  11  W.  R.  C.  R.  370. 
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filiomi,  the  Court tryino^  sucli  saif  would  iuterfere 
by  injunctioa  to  restrain  such  guardian  from  inter- 
meddling with  the  estate  or  custody  of  the  infant 
The  person  biiogiug  such  a  suit  would  have  either 
to  obtain  a  certificate  of  administration,  or  to  get 
the  leave  of  the  Court  to' institute  the  suit  without  & 
certificate.' 

.  A  certificate-holder,  who  hfvs  been  removed  by  the 
Court  from  his  trust,  cannot  be  summarily  compelled 
to  account  to  any  one  but,  his  successor  for  the 
moi\^es  received  and  disbursed  by  him.^  Neither  at 
the  instance  of  the  minor  himself  Kfter  he  has 
attained  majority,  nor  at  the  instance  of  any  friend 
or  relative  of  the  minor  during  his  minority^  can- 
any  present  or  past  certificate-holder  be  summarily 
compelled  to  account.  Except  to  his  successor  in 
oflice,  by  a  regular  suit  only  can  he  be  compelled  to 
furnish  his  accounts/ 
Gronndt  ;  A  Certificate  should  not  be  recalled  except 
tion  of  cer- upon    prooT  of    malvcrsatiou    or  misconduct   on 

tificate. 

the  part  of  the  certificate-holder,  or  of  a  probabi*^ 
lity  of  danger  arising  to  the  minor's  estate,  if  the 
property  remaips  under  his  control/    A  certificate- 


'  See  ofite,  p    152, 

*  See  Ram  Dyal  Gooye  v.  AmrUlall  Khamaroo^  9  W.  C.  R.  565. 
.  •  Ramdyal  Gooye  v,  AmrUlall  Ahamaroo,  9  W.  R.  C.  R.  555  ;  Doolun 
Singh  V.  Torul  Narain  Singh^4W.  R.  M.  A.  4 ;  Modhoosoodun  Singh 
V,  The  Collector  of  Midnapore,  1  Marshall,  245;  S.  C.  2  Haj  113. 
;  *  See  Itaje$$urree  Dehia  v.  Jogendronath  Roy,  23  W.R.  0.  R.  279  ; 
JdodhooModun  Singh  v.  The  Collector  of  Midnapore^  I  Alarslially  245  • 
S.  C.  2  Havll3.  .      J     ^     '  .:  , 
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guilty  of  gross*  negligence,  if  not  of  fraud,  in 
wasting  the  property  of  the  minor  by  allowing 
portions  to  be  sold  for  arrears,  and  debts  of  very 
small  amounts,  when  there  was  an  ample  fund  in 
hand  to  have  prevented  the  sales,  his  certificate 
was  recalled/  Again,  where  two  persons  who  had 
received  a  joint  certificate  of    administration  to  the 

• 

estate  of  a  minor,  had  so  quarrelled  that  there  was  no 
possibility  of  their  acting  together  for  the  interests 
of  the  minor,   their  certificate  was  recalled.* 

The  fact  that  a  guardian  had  executed  a  bond 
without  the  previous  sanction  of  the  Court,  is  not, 
if  he  acted  in  good  faith,  and  without  any  intention 
of  injuring  the  interests  of  the  minor,  a  ground 
for  recalling  his  certificate,  though  it  would  be 
otherwise  where  he  acted  in  bad  faith.'  Again  it 
has  been  held  that  the  marriage  of  a  female  minor 
is  not  a  sufficient  reason  for  taking  away  a  cer- 
tificate and  giving  it  to  the  father-in-law  of  the 
minor.^  There  must  be  neglect  or  a  cause  of  a 
similar  kind. 


'  Goonomonee  Dossee  t.  Bhabo  Soopduree  Dossee^  18  W.  R.  C.  R. 
258. 

*  NUtarvMe  Debee  ▼.  The  Collector  of  the  2A'Pergunnahs^  23  W.  R. 
C.  U.  330. 

'  Brijendronarain  Roy  v.  Buseuntcoomar  Ghose^  13  W.  li.  C.  R* 
300 ;  S.  C.  In  the  matter  of  the  Petition  of  Btutuntocoomar  Ohoie, 
25  B.  L.  R.  note  to  p.  351. 

*  MusMomut  Jvggodumba  Koer  v.  MuMsamut  Aiircha  Koer^ 
17  W.R.C.  R.  m 
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In    order   to    enforce  tfie  delwery  of   the  ac-^f^s.®' 

•  **  enforcing 

counts,  which  can  be  summarily  required,  the  Civil  ^^!^^^ 
Court  may  impose  a  fine  not  exceeding  five  hun- 
dred rupees  on  any  person  who  may  wilfully 
neglect  or  refuse  to  deliver  his  accounts,  or 
any  property  in  his  hands,  within  the  prescribed 
time,  or  a  time  fixed  by  the  Court  ;  and  may 
realize  such  fine  by  attacliment  and  sale  of  his 
property  under  the  rules  in  force  for  the  execution 
of  decrees  of  Court.  The  Court  may  also  com- 
mit the  recusant  to  close  custody  until  he  shall 
consent  to  deXver  such  accounts  or  property.^ 

A  certificate-holder  (not  being  the  Public  Cura-  Resigna- 


tion of 


tor)   and  any  guardian  appointed    by  the  Court,  trast  by 

,,_|k,,  I*     \       r%  •-!•     certificate- 

may^  With  the  permission  of  the  Court,  resign  his  bolder. 

trust,  and  the  Court  may  give  him  a  discharge 
therefrom  on  his  accounting  to  his  successor  duly 
appointed  for  all  monies  received  and  disbursed 
by  him,  and  making  over  the  property  in  his 
luinds.'  A  certificate-holder  desirous  of  resigning 
his  trust,  cannot  be  relieved  except  with  the  per- 
mission of  the  Court,'  and  after  a  successor  has 
been  duly  appointed  in  his  place  with  all  the 
fofmalities  required  by  Act  XL  of  1858/ 

A  Court  permitting  a  certificate-holder  to  resign, 


>  Act  XL  of  1858,  sec.  22.  *  Aet  XL  of  1858,  aec  23. 

'  See  KaUe  Pershad  Singh  y.  Poomo  Debia,  15  W.  R.  C.  R.  398. 
*  Sec.  6,  onto,  p.  158.  'See  JMussamut  Jogodumba  Koer  t.  Muuamut 
Mireha  Koer,  17  W.  R.  C.  R.  269. 
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from  orders 
under  Act 
XL  of  1858. 


cannot  fine  hiw  for  *  neglecting  to  deliver  his 
accounts  to  his  successor.  Until  he  has  rendered 
his  accounts  he  cannot  get  a  discharge,  and  there- 
fore retains  his  office  with  all  its  liabilities,  and  if 
he  is  guilty  of  malversation,  or  for  other  good 
cause,  he  may  be  removed  from  his  office  under 
the  provisions  of  Section  21  of  Act  XL  of  1858,* 
in  which  case  he  must  render  his  accounts,  and 
deliver  up  the  property  in  his  hands  under  pidn 
of  the  penalties  imposed  by  Section  22^  of  the 
same  Act. 

All  orders  passed  by  the  Civil  Coiftrt  or  by  any 
subordinate  Court  under  Act  XL  of  1858  are  open 
to  appeal  under  the  rules  in  force  for  appeals  in 
miscellaneous  cases  from  the  orders  of  such  Court 
and  the  subordinate  Courts.*  It  is  immaterial  of 
what  nature  the  order  may  be.  An  appeal  equally 
lies,  whether  the  Court  grants  or  refuses  an  appli- 
cation made  to  it.^ 

Any  person  who  had  a  right  to  appear  on  the 
proceeding,*  would  also  have  a  right  to  appeal 
A   friend   of  the   minor  is   at  liberty  to  appeal  on 

»  Ante,  p,  182.  «  Ante,  p.  187. 

*  Act  XL  of  1858,  sec.  28.  See  ante,  p.  154,  as  to  an  app^^^^ 
orders  granting  or  refusing  permission  to  bring  a  suit  without  ^certifi- 
cate. 

*  Moheridronath  Mookerfee  v.  Bamasoonduree  Dabea,  15  W.  B. 
C.  R.  493 ;  S.  C.  In  the  matter  of  the  Petition  of  Mohend^ownth 
Mookerjee,  7  B.  L.  R.  App.  6 ;  contra,  Chumvtkar  Mohinee  ^a"'* 
V.  Raj  Rahhal,  22  W.  R.  C.  R.  479. 

*  See  an^e,p.  459. 
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behalf  of  the  minor,  against^an  orcler  made  by  the 

Ciyil  Court  under  Act  XL  of   1858;'  but  it  has 

« 

been  held  by  a  Division  Bench^  of  the  High  Court 
that  the  friend  of  the  minor  so  appealing  must 
either  be  provided  with  a  certificate  of  adminis- 
tration, or  have  obtained  the  leave  of  the  lower 
or  of  the  appellate  Court.'  The  reasons  for  this 
decision  are,  however,  not  easy  of  compreheiisioa. 
Section  3  of  Act  XL  of  1858  provides  that  no 
person  shall  be  entitled  to  institute  or  defend  any 
suit  connected  with  the  estate  of  which  he  clain\^ 
the  charge  until  he  shall  have  obtained  a  certifi^ 
cate  ;  but  proceedings  under  Act  XL  of  1858 
are  neither  suits,  nor  proceedings  in  the  nature  of 
suits,  and  in  no  proceedings  under  Act  XL  of  1858 
can  the  minor  be  represented  by  a  certificate-holder, 
as  some  of  those  proceedingis  are  pi'eliminary  to  the 
gi*ant  of  a  certificate,  and  in  the  others  the  interests 
of  the  minor  are  adverse  to  those  of  the  certificate- 
hdder.  The  Act  apparently  contemplates  the 
infant  being  represented  in  such  proceedings  in  the 
ordinary  way  by  a  next  friend  or  guardian  ad  litem^ 
and  no  special  permission  is  requisite  to  entitle  a 
Mend  to  repr^a.  the  mmor. 
It  has  been  held  that  there  is  only  one  appeal 


'  8heo  Purshun  Chohey  v.  Tha  Collector  of  Santa,  \Z  W.  B.  C.  R. 
256. 
>  Loch  and  Dwarkanath  Mitter,  J  J. 
»  SheobumU  Singh  v.  Lallfee  Chowdry,  13  W.  R.  C.  R.  202. 
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from  orders  under  Ac^  XL  of  1858,  namely  to 
tbe  High  Court,  and  that  there  is  no  further  appeal 
to  the  Privy  Council,  as  such  orders  da  not  bear 
an  appealable  value.' 

It  is  not  easy  to  say  what  powers,  if  any,  apart 
from  those  given  to  them  by  Act  XL  of  1858,  are 
possessed  by  the  Mofussil  Civil  Courts  with  refer- 
^oqln.  ence  to  the  appointment  of  guardians. 

Act  XL  of  1858  was  apparently  intended  to 
codifythe  procedure  with  reference  to  the  appoint- 
q^ent  of  guardians  by  the  District  Courts,  and 
therefore  it  can  scarcely  be,  that  an  {Appointment  of 
ifc  guardian  of  the  person  or  estate  of  an  infant  can 
he  made,  except  in  the  manner  prescribed  by  Act 
XL  of  1858. 

The  Mofussil  Civil  Courts  must,  in  cases  not 
governed  by  Hindu  and  Mahomedan  law,  and  to 
which  no  Act  or  Begulation  of  Government  is 
applicable,  proceed  according  to  justice,  equity,  and 
good  conscience.^  It  may  therefore  be  that  the 
District  Courts  have  power  to  appoint  guardians 
in  cases,  in  which  Act  XL  of  1858  affords  no 
remedy.' 

*  Mwtsamut  Pearee  Daye  v.  Hurbuns  Kooer,  14  W.  R.  C.  R.  299^; 
and  aee  High  Gouxi  Ghnrter,  1865,  cl.  39.  Though  there  is  no  right  of 
appeal,  special  leave  to  appeal  can  be  given  bj  the  Privy  Council,  see 
In  the  matter  of  Victoria  Skinner,  1 3  Moo.  I.  A.  532. 

*  See  Tagore  Law  Lectnrea  for  1872,  p.  225. 

'  For  an  instance  of  an  appointment  of  a  gnardian  by  the  Civil 
Court  in  a  suit  before  Act  XL  of  I85a  waa  pasaed,  see  Mwaamut 
Muhtahoo  ¥;  Guneth  Lat^  10:  S.  D;.  A.,.  329L 


LECTURE  V. 


APPOINTMENT  QF  GUARDIANS  BY  THB  HIGH  GOUBT. 

In  the  last  lecture  we  considered  the  powers 
possessed  by  District  Courts  in  Bengal  with  respect 
to  the  appointment  of  guardians  of  the  persons  and 
estates  of  minors.  We  have  to  consider  in  the 
present  lecture  the  powers  possessed  by  the  High 
Court  with  respect  to  the  appointment  of  guardians 
of  infants  subject  to  its  jurisdiction. 

By   its    Charter  of    1774,   the   Supreme  Court  xhe 
was  empowered*  to  appoint  guardians  and  keepers  c^wtT* 
for  infants  and  their  estates,  according  to  the  order 
and  course  observed  in  England. 
.    By  the  Letters  Patent  of  1865*  the   High  Court  The powere 

of  the  High 

possesses  the  like  power  and  authority  with  respect  c^ourt 
to  the  persons  and  estates  of  infants  within  the 
Bengal  Division  of  the  Presidency  of  Fort  William,  ' 
as  was  vested  in  the  Supreme  Court  at  the  date  of 
the  establishment  of  the  High  Court. 

,  It  is  not  very  easy  to  see  what  is  the  exact  extent 
of  this  jurisdiction  with  respect  to  the  persons 
and  estates  of  infants,  given  to  the  High  Court  by 
its  Charter  of   1865,  as  neither  the   High    Court 


'  cL  25. 


'  cl.  17,    See  Letters  Patent  of  1862,  cl.  16. 
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Charter,  nor  the^Chart^r  of  the  Supreme  Ooort, 
determines  the  territorial  limits  of  this  jurisdictTon* 
Earopean  In  ft  case'  decided  by  a  Division  Bench^  of  the 
•um«ct9.  High  Court  of  the  North- Western  Provinces,  where 
a  father  presented  a  petition  to  a  Zillah  Judge  under 
Act  IX  of  1861,'  claiming  the  possession  and  custody 
of  his  two  minor  children  alleged  to  be  detained  by 
their  mother,  the  parties  being  European  British 
subjects,  the  Court,  after  considering  some  of  the 
provisions  of  Act  IX  of  1861,  said :  "  The  seventh 
section  contains  a  saving  of  certain  laws  in  the 
following  words  : — '  Nothing  in  this*  Act  shall  be 
taken  to  interfere  with  the  jurisdiction  exercised 
under  the  laws  in  force  by  any  Supreme  Court  of 
Judicature  or  the  Court  of  Wards,  or  under  Act  XL 
of  1 858  (for  making  better  provision  for  the  care  of 
the  persons  and  property  of  minors  in  the  Presidency 
of  Fort  William  in  Bengal),'  The  laws  thus  men- 
tioned provide  for  the  care  of  the  persons  and  pro- 
perty of  two  classes  of  persons,  viz.^  minors  who  are, 
and  minors  who  are  not,  European  British  subjects. 
For  the  latter  class.  Act  XL  of  1858  had  to  some 
extent  made  provision.  For  the  former  (though 
not  for  them  alone)  the  Charter  of  the  Supreiqe 
Court^  had  empowered  that  Court  to  ^  appoint  guar- 
dians and. keepers  for  infants  and    their    estates 


»  ShottttOfiy  2  N.  W.  P.  Rep.  79.    See  post,  Lecture  VI. 
*  Morgan,  C.  J.,  and  Ross,  J.  '  See  post,  Lecture  YL 

•  Sec.  25. 
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^ceotding  to  the  order  and.  course  observed  in  that 
part  of  Great  Britain  called  England*'  And  the 
Supreme  Court  e2:ercised  jurisdiction  in  the  case  of 
miaors,  not  merely  by  virtue  of  the  special  authority 
for  the  appointment  of  guardians  conferred  by  this 
(Action  of  the  Charter^  but  also  under  its  general 
powers*  In  the  case^  for  instance,  of  a  father  who, 
as  the  natural  guardian  of  his  minor  children  and 
entitled  to  the  custody  of  them,  applied  to  the 
Supreme  Court  for  its.  i^id  to  obtain  possession  of  his 
ehildren,  that  Court,  in  the  exercise  of  its  undoubted 
powers,  interfered,  and  afforded  adequate  assistance 
in  order  to  the  enforcement  of  the  rights  of  the 
father/' 

The  effect  of  this  case  is  to  show  that  the  High 
Court  can  appoint  guardians  of  infants  who  a^e 
European  British  subjects,  although  those  infants 
are  residing  outside  of,  and  have  no  property  with- 
in,  the  limits  of  its  ordinary  original  civil  jurisdic- 

The  jurisdiction  over  infants  given  to  the  High 
Court  by  clause  17  of  its  Charter  is  irrespective  of 
natiouality;  and^  if  the  High  Court  has  power  to 
appoint  guardians  of  European  British  minors  outside 
the  limits  of  its  ordinary  original  jurisdiction,  it  has 
such  power  with  respect  to  minors  who  are  not 
European  British  subjects. 

If  the  High  Court  cannot  appoint  guardians  of 
European  British  minors  residing  outside  its  ordinary 

25 
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original  jurisdiction,  it  i^  very  doubtful  whether  any 
District  Court  can  appoint  such  guardians.  It  might 
be  argued  that  they  can,  on  the  grounds  that  by  Act 
VIII  of  1859'  the  Civil  Courts  can  take  cognizance 
of  all  suits  of  a  civil  nature,  with  the  exception  of 
suits  of  which  their  cognizance  is  barred  by  any 
Act  of  Parliament  or  Indian  Act  or  Regulation ;  and 
also  that  they  are  bound  to  proceed  according  to 
justice,  equity,  and  good  conscience. 

We  have  seen  in  a  former  lecture^  that  persons 
who.  are  subject  to  the  jurisdiction,  as  respects 
infants,  of  a  High  Court,  are  exempt  from  the  juris- 
diction of  the  Court  of  Wards.  Therefore,  if  the 
High  Court  has  jurisdiction  over  infants  outside  the 
limits  of  its  ordinary  original  jurisdiction,  the 
Court  of  Wards  Act  has  left  the  Court  of  Wards 
without  any  person  upon  whom  to  exercise  its 
jurisdiction.  If  this  be  so,  the  result  is  that  eyery 
time  the  Court  of  Wards  takes  possession  of  a 
minor's  estate  it  is  acting  illegally,  and  is  a  mere 
trespasser.  It  seems,  however,  that  in  practice  the 
Supreme  Court  Charter  has  not  been  treated  as 
giving  the  High  Court  power  to  appoint  guardians 
of  minors,  other  than  European  British  subjects, 
living  outside  the  limits  of  its  ordinary  original 
jurisdiction. 


*  Sec.  1.  See  the  New  Gml  Frocedare  Code,  Act  X  of  1877,  sec.  11. 
'  Lecture  in,  anU, 
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Thus  the  position  of  the  ^igh  C«urt  and  the  Dis-  ^^''^J^^^J^ 
trict  Courts  in  Bengal  seems  to  be  this, — namely,  SJll  coiru 
that  throughout  Bengal  the  only   Court,   having  ^uhed. 
jurisdiction  to  appoint  guardians  of  the  persons  and 
estates  of  European  British  subjects,  is  the  High 
Court ;  that  within  the  town  of  Calcutta  the  High 
Court  monopolises  the  power  to  appoint  such  guar- 
dians in  respect  of  persons  belonging  to  every  race 
and  creed;  and  that  outside  Calcutta  the  District 
Courts,  acting  under  the  powers  conferred  upon  them 
by  Act   XL  of   1858'  and  Act  IX  of  1861,^can 
appoint  guardfans  of  persons  not  being  European 
British  subjects,   it  being  a  question   whether  the 
High   Court  has  not  also  power  to  appoint  guar- 
dians to  such  persons  outside  Calcutta. 
*  In  addition  to  the  special  powers  of  appointing  Powers  of 
guardians  to  infants  given  to  the  High  Court  by  its 
Charter,'  that  Court,  within  the  limits  of  its  ordinary 
original  civil  jurisdiction,  can,  acting  as  a  Court  of 
equity,^  appoint  and  remove  guardians,  provide  for 
the  maintenance  of  infants,  the  management  and  dis- 
position of  their  property,  and  their  marriage. 

The  law  and  procedure   which  guide   the  High 
Court  in  appointing  guardians  to  infants  differ  but 


'  See  anie^  Lecture  IV. 

*  See  posty  Lecture  VL 

»  cl.  17. 

*  See  High  Court  Charter  of  1865,  cl.  19;    High  Court  Charter  of. 
1862,  cl.  18.  ' 
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little  from   thofii^  which  guide  the  EDglish  High 
Court  of  Chancery  in  like  caaes/ 
whAii        '  Whenever  an  fnfant  has  no  lesfll  guardian,  or  his 

Court  wlU  ,  O       O  » 

^dun  ^^S^^  guardian  is  unable,  unfit,  or  unwilling  to  act 
efficiently  and  to  the  advantage  of  the  infant,  Ike 
High  Court  will  constitute  him  a  ward  of  Court,  and 
appoint  a  guardian  of  his  persop  and  estate. 
jorisdie-  Although  the  possession  of  property  by  the  infant 
STpl^sLi.  is  not  necessary  for  the  purpose  of  giving  jurisdic* 
proyrtyby  tion  to  thc  Court,*  the  absence  of  property  prevents 
the, Court  from  exercising  its  jurisdiction  in  most 
cases.  In  fact,  a  case  where  the  "Court  can  be 
called  upon  to  interfere  can  scarcely  occur  unleas 
the  infant  is  possessed  of  some  property.'  In  Wei- 
lesley  v.  The  Duke  of  Beaufort^  Lord  Chancellor 
Eldon  said : — ^^  With  respect  to  the  doctrine  that  thifi 
authority  belongs  to  the  king  as  parens  patrim^ 
exercising  a  jurisdiction  by  this  Court,  it  has  been 
observed  at  the  Bar  that  the  Court  ha^  not  exercised 
that  jurisdiction,  unless  where  there  was  property 
belonging  to  the  infant  to  be  taken  care  of  in  this 
Court,  Now,  whether  that  be  an  accurate  view  of 
the  law  or  not,  whether  it  is  founded  on  what  Loi*d 


*  As  to  the  laws  which  the  High  Court  is  bound  to  administer, 
High  Court  Charter  of  1865,  cl.  19  ;  High  Court  Charter  of  1862,  cL  18  ; 
und  Morley^s  Digest,  Vol.  I,  p.  22  of  the  Introduction. 

*  ReFynn,  2  D.  G.  &  ».  481  ;  Re  Spenee,  2  Fh.  247 ;    WeliesUjf 
T.  Beaufort,  2  Russ.  21. 

*  See  Danieli*s  Chancery  Practice,  5th  ed.,  p.  1191. 

*  2  Russ.  20. 
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Hardwicke  says  in  the  casp  of  Butler  v..  Freeman^ 
^  that  there  mufit  be  a  suit  depending  relative  to  the 
infant  or  his  estate '  (applying,  however,  the  latter 
words  rather  to  what  the  Court  is  to  do  with  respect 
to  the  piaintenance  of  infants),  or  whether  it  arises 
oat  of  a  necessity  of  another  kind, — namely,  that  the 
Court  must  have  property  in  order  to  exercise  this 
jurisdiction,  that  is  a  question  to  which,  perhaps,  sufiBl- 
oient  consideration  has  not  been  given.  If  any  one 
will  turn  his  mind  attentively  to  the  subject,  he  must 
fi^^  that  this  Court  has  not  the  means  of  acting  e:(cept 
when  it  has  p/operty  to  act  upon.  It  is  not,  however, 
from  any  want  of  jurisdiction  that  it  does  not  act, 
but  from  a  want  of  means  to  exercise  its  jurisdic- 
diction  ;  because  the  Court  cannot  take  on  itself  the 
maintenance  of  all  the  children  in  the  kingdom. 
It  can  exercise  this  jurisdiction  usefully  and  prac- 
tically only  when  it  has  the  means  of  doing  so; — 
that  is  to  say,  by  its  having  the  means  of  applying 
property  for  the  use  and  maintenance  of  the  infants. 
That  such  has  beefi  the  doctrine  of  this  Court  for  a 
long  series  of  years,  no  one  can  deny." 

Where,  however,  the  infant  is  not  possessed  of 
any  property,  persons  desirous  of  obtaining  the 
assistance  of  the  Court  in  aid  of  the  infant '  may 
attain  their  end  by  settling  a  small  sum  of  money 
on  the  infant,  or  constituting  themselves  or  other 


*  1  Ambler,  303. 


'  Macpherson  oq  lufants,  p.  104. 
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persons  trustees  ^of  suqja  sum  for  the  infant/  In 
England  £100  is  considered  suflScient  for  this  pur- 
pose. A  suit  can'  then  be  instituted  for  the  adminis« 
tration  of  this  trust,'  and  the  infant  thereby  becomes 
a  ward  of  the  Court,  and  a  guardian  of  his  .person 
can  be  appointed.  This  manner  of  obtaining  the 
assistance  of  the  Court  is  particularly  useful  where 
the  father  of  an  infant,  who  is  possessed  of  no  pro- 
perty independently  of  his  father,  finds  a  difficulty 
in, enforcing  his  parental  right  to  the  custody  of  his 
child.  In  Todd  v.  Todd^^  a  young  man  of  seventeea 
was  persuaded  by  Lynes,  who  was  the  head  of  a 
religious  brotherhood,  to  leave  his  father,  and  joia 
Lynes'  monastery.  The  father  made  himself  a 
trustee  of  £100  for  the  infant,  and  filed  a  bill  to  make 
his  son  a  ward  of  Court.  He  then  applied  for  and 
obtained  an  order  restraining  Lynes  from  inducing, 
encouraging,  or  permitting  the  infant  to  take  any 
monastic  vows,  and  compelling  Lynes  to  deliver  him 
into  the  custody  of  his  father. 
Notneeea-  Although  property  is  necessary  to  give  to  the 
property  of  Court  thc  mcaus  of  exercising  its  jurisdiction,  there 

infant 

within  ^    ^  ^^  doubt  that  the  Court  can  appoint  guardians 
jariBdiction.  ^f  infauts   uot  domiciled,  and  having  no  property, 


*  Toddy.  Todd,Y.  G.  Malios,  25th  July,  1873;  Re  Lyom.liZ  L,  T. 
N.  S.  770. 

*  An  application  can  also  be  made  by  petition  without  a  suit.    See 
post,  p.  200. 

*  v.  C.  Malins,  25th  July,  1873,  cited  as  Todd  r.  L^fnes  in  Simpaon 
on  Infants,  p.  134. 
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in  this  country.  In  one  eas^,  wheve  the  infant  was 
domiciled  in  Scotland,  and  had  a  guardian  and 
tutor  there,  and  was  in  England  solely  for  the 
purpose  of  his  education,  it  was  held  that  he  was 
liable  to  be  made  a  ward  in  Chancery  upon  a  bill 
filed  in  England,  although  the  whole  of  his  property 
was  in  fact  in  Scotland,  and  under  the  power  of  the 
guardian  or  tutor  there.' 

The  Court  will  not,  however,  appoint  as  sole 
guardian  a  person  resident  outside  its  jurisdiction,' 
but,  where  the  property  of  the  infant  is  withia  the 
jurisdiction,  and  the  infant  is  not  in  the  jurisdiction, 
a  person  resident  within  the  jurisdiction  may  be 
appointed  guardian  pro  tanto  to  receive  and  remit  the 
money  allowed  for  the  infant's  maintenance.' 

Them«.Der  ia  wMch  the  High  Court  c«..ppobt  p™-™ 

^       in  appoint- 

imardians  of  the  persons  and  estates  of  infants  is,  me°t  pt 

c  IT  7  guardians* 

as  we  have  seen  above,^  regulated  by  the  practice 
of  the  English  Court  of  Chancery  at  the  date  of  the 
institution  of  the  Supreme  Court,  subject  however 
to  such  alterations  as  may  be  made  by  legislative 
enactments,  or  by  the  rules  of  the  High  Court 
itself. 

The  High  Court  can  appoint  guardians  of  the 
persons  and  estates  of  infants  subject  to  its  juris- 


1  Johfutone  t.  BeaiHe,  10  01.  &  Fin.  42. 

*  See  Logan  ▼.  Fairlee^  Jac.  193. 

*  CoverdahT.  Qreenway^  Bignell  11. 

*  AnUy  p.  191. 
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Applica- 
tion to  b€ 


dietion,  whether  there  he  or  he  not  a  suit  pending 
with  respect  to  such  infants  or  to  their  property.' 

All  applications'  for  the  appointment  of  a  guatw 

by  petiuon.  jj^^   must  he  made  to  the    High   Court    hy    a 

petition.*    If  there  he  a  suit  pending  with  respect 

to  the  infant  or  his  property,  the  petition  should  be 

made  in  the  suit 

There  have  not  been  many  instances  of  the 
appointment  of  guardians  by  the  High  Court  by  a 
petition  without  a  suit.  The  High  Court  has  un- 
doubtedly possessed  the  power  of  so  doing  since  its 
foundation,  but  there  seems  to  have  been  no  reported 
instance  of  the  exercise  of  that  power  until  the 
case  of  In  the  matter  ofBittan^  decided  by  Macphdr* 
son,  J.,  on  the  3rd  of  May,  1877.'  In  some  caises 
however  the  Court  would  not  appoint  a  guardian 
without  a  suit  being  instituted,  as  for  instance 
where  the  infant's  property  is  large  and  there 
are  any  difficulties  in  the  administration  of  his  pro** 
perty,  or  the  care  of  his  person,  or  where  the  legal 
guardians  of  the  infant  are  guilty  of  misconduct, 
and  ought  to  be  superseded  or  controlled.^ 

In   most    cases   a  suit   is   unnecessary,  and    a 


^  See  In  ae  matter  of  BitUm,  2  I.  L.  R.  C.  S.  35r ;  wtd  hi  dte 

matter  of  Syedunniesa,  decided  by  White,  J.,  on  the  Original  Side  of 
the  High  Court,  September  29th,  1877. 

*  Smoult  and  Kyan^s  Roles  and  Orders,  p.  130. 

*  2  I.  L.  R.  G.  S.  357.    Followed  by  White,  J.,  la  the  matter  of 
SyedmniHOy  September  29th,  1877. 

*  Simpson  on  Infants,  p.  224. 
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petition  without  suit  will  ^be  sufficient,  as  where 
the  appointment  of  a  guardian  is  the  only  thing 
jpequired,  or  where  the  property  of  the  infant  is  of 
small  amount,  or  where  the  testamentary  guardian 
has  disclaimed.  A  petition  will  also  be  sufficient 
where  it  is  wished  to  supersede  a  testamentary 
guardian  who  has  acted  in  the  trust,  but  who 
consents  to  be  removed.* 

Where  all  that  is  required  is  the  appointment  of 
a  guardian  of  the  infant's  person,  a  petition  without 
suit  will  generally  be  sufficient,  however  large  the 
infant's  property  may  be  f  but  where  it  is  necessary 
to  appoint  a  guardian  of  the  infant's  estate,  a  suit 
will  generally  be  required  ;  and  even  where  a  guar- 
dian, of  the  person  of  the  infant  has  been  appointed, 
the  Court  will,  if  there  is  no  suit,  stay  payment  of 
maintenance  until  a  suit  be  brought,  except  in  very 
special  cases,  as  where  there  is  a  specific  fund  for 
maintenance  or  the  property  is  very  small.' 

The  petition  for  the  appointment  of  a  guardian  of  ^"'*t"{f<>n 
the  person  or  estate  of  an  infant  must  state  the  age 
of  the  infknt,  the  nature  and  amount  of  his  pro- 
perty, what  relations  he  has  by  the  father's  and 
mother's  side,  and  the  degree  of  relationship  be- 
tween the  proposed  guardian  and  the  infant.^ 

'  Re  MoccuHochs,  6  Ir.  Eq.   393. 

*  Re  Duke  of  NewcaefU,  16  Yet.  447,   note  (b) ;    Danieirs  Chan- 
cery Practice,  5th  edition,  p.  1 19'2. 

*  Exparte  Mountford,  1 5  Vefi.  44^. 

*  Bmoolt  and  Rjcau*a  Rules  and  Oitlers,  p.  130. 
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Serriceof 
petition. 


Evidence 
xequired. 


Tbe  old  practice  of*  the  Supreme  Court  was  to 
require  the  Master  to  report  as  to  what  person 
should  be  appointed  guardian  of  the  infant,  and  the. 
Master  in  his  report  was  required  to  state  the  age 
of  the  infant,  the  nature  and  amount  of  iiis  property, 
what  relations  he  had  by  the  father's  or  mother's 
side,  the  degree  of  relationship  between  the  proposed 
guardian  and  the  infant,  and  the  grounds  upon  which 
he  approved  or  disapproved  of  any  person  so  apply- 
ing. Now  that  the  duties  of  the  Master  are  merged 
in  the  Court,  the  appointment  may  be  made  on  tbe 
petition,  or  the  Court  may  make  a  reference  to  one 
of  its  officers,  or  to  the  Court  itself,  to  enquire  who 
is  a  proper  guardian  for  the  infant.^ 

There  seems  to  be  no  express  rule  of  the  High 
Court  as  to  the  class  of  persons  upon  whom  the 
petition  should  be  served.  The  rule  of  the  Court  of 
Chancery  is,  that  the  summons,  which  answers  in 
this  respect  to  the  petition  to  the  High  Court, 
should  be  served  upon  all  the  persons  who  stand 
within  the  same  degree  of  relationship  to  the  infant 
as  the  proposed  guardians,  unless  their  acquiescence 
in  the  appointment  of  the  proposed  guardian  be 
otherwise  proved  or  service  on  them  is  dispensed 
with.* 

In  addition  to  evidence  of  the  facts,  which  must, 


*  8ee  In  the  matter  of  Bittan,  2  I.  L.  R.    0.  S.  357,   followed  In 
the  matter  of  Syedunnissa,  ante^  p.  200  note  1. 
'  DAiiieirs  Chancery  Practice,  5th  edition,  p.  1 1 95. 
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as  we  have  seen  above,  be^  stated  in  tbe  petition^ 
evidence  is  required  of  the  fitness  of  the  proposed 
guardian,  and  his  willingness  to  af  I  should  be  proved 
by  the  production  of  his  written  consent.' 

A  guardial  can  also  be  appointed  by  a  decree  in 
a  suit,  or  on  a  reference  made  by  a  decree  in  a  suit. 

When  the  father  or  other  relation  first  entitled  ?»?»>*  ?' 

father  to  09 

to  the  custody  of  the    infant's    person*  —  as   the  JJP^diiJJ^f 
mother  in  the  case  of  Mahomedan  infant — is  living,  children!^ 
the  Court  will  not,    unless    very  strong  cause  be 
shown,  interfere  with  such  custody,  or  appoint  any 
one  else  to  be**  guardian  of  the  infant's  person. 

Mr.  Story,  in  his  work  on  Equity  Jurisprudence,' 
observes,  that  ^'although  in  general  parents  are 
entrusted  with  the  custody  and  the  education  of 
their  children,  yet  this  is  done  upon  the  natural 
presumption  that  tlie  children  will  be  properly  taken 
eare  of,  and  will  be  brought  up  with  a  due  educa- 
tion in  literature  and  morals  and  religion,  and  that 
they  will  be  treated  with  kindness  and  affection. 
But,  whenever  this  presumption  is  removed;  when- How soch 
ever  (for  example)  it  is  found  that  a  father  isbeiosu  • 
guilty  of  gross  ill-treatment  or  cruelty  towards  his 
infant  children ;  or  that  he  is  in  constant  habits 
of  drunkenness  and  blasphemy  6r  low  and  gross 


'  See  Danieirs  Gbancerj  Practice,  5th  edition,  p.  1195. 

'  As  to  tbe  persons   entitled    to  tbe  rigbt  of  guanliaiiabip  of  aa 
iufaut,  see  ante.  Lecture  II.  '    §  1341. 
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debauchery,  or  .that  he  professes  atheistical  or 
irreligioas  principles ;  or  that  his  domestic  associa- 
tions are  such  asd^end  to  the  corruption  and  con- 
tamination  of  his  children,  or  that  he  otherwise 
acts  in  a  manner  injurious  to  the  moraA  or  interests 
of  his  children;  in  every  such  case  the  Court  of 
Chancery  will  interfere  and  deprive  him  of  the 
custody  of  his  children,  and  appoint  a  suitable 
person  to  act  as  guardian  and  take  care  of  them 
and  to  superintend  their  education." 

Where  the  father  indulges  openly  in  habits  of 
profligacy  and  adultery'  or  deliberately  teaches  his 
children  to  swear  and  use  atl  kinds  of  low  language,^ 
has  been  guilty  of  an  unnatural  crime,'  or  has 
criminally  assaulted  his  daughter/  the  Court  has 
removed  his  infant  children  from  his  custody. 
Cruelty  to  his  wife,  combined  with  general  bad 
character,^  constant  habits  of  drunkenness  and  blas- 
phemy, poisoning  the  minds  of  his  children,^  cruelty 
to  them,^  have  all  been  held  to  be  groundit  for  the 
interference  of  the  Court 

Even  less  danger  to  the  child  than  the  above 

>  See  Warde  v.  Warde,  2  Pbill.  791. 

'  WelUsUi^Y.    Beaufort,    2  Russ.  1 ;  2  Bli.  N.  8.  124;   MytUm  ▼. 
Holyoake,  Macpberson  on  Infants,  p.  149. 

*  Anonymous,  2  him.*N.   S.  54. 

*  Swift  Y.  StoifU  11  Jur.  N.  S.  148,  458;  &  G.  34  Bwr.  266,  and 
94  L.  J.  Gh.  209. 

*  Ex  parte  Warner,  4  B.  G  G.  lOU 

*  Gaae  cited  bjr  Loi'd  £ldon  in  De   MannevilU  t.  De  MannnUU 
10  Ve».  61. 

^  Witfield  r.  Holes,  12  Yeney  49X 

f 
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circumstances,  provided  it^  be  shown  that  it  is 
essential  to  the  safety  or  welfare  of  the  child  that 
the  father's  rights  should  be  interfered  with,  has 

been  considered  sufficient  to  justify  the  removal  of 

• 

a  parent  from  the  guardianship  of  his  infant 
ehildren,  as  where  he  was  a  man  of  very  irregular 
habits,  and  had  been  in  prison  for  debt,*  or  was  a 
man  of  a  dissipated  and  worthless  character,  and 
had  married  a  servant.^ 

But  before  the  Court  can  interfere  there  must 
be  a  distinct  danger  of  the  child  being  injured,  or 
contaminated  "by  remaining  in  the  custody  of  its 
father.  The  Court  will  draw  a  distinction  between 
harshness  and  cruelty,  and  will  interfere  in  the 
latter  case  only.  Occasional  acts  of  severity  are  in- 
sufficient to  justify  interference.  There  must  be  a 
persistent  and  continous  course  of  ill-treatment. ' 
The  fact  that  the  father  is  living  in  adultery  would 
also  be  insufficient,  where  he  is  careful  not  to  bring 
his  childi^n  into  any  contact  with  his  mistress/ 

Where  on  the  death  of  the  father  the  mother 
has  the  custody  of  her  infant  children,  she  may 
be  removed  by  the  Court  on  the  ground  of  miscon- 
duct,^ or  unfitness.^ 


1  lU  Fymi,  2  D.  G.  &  S.  f57. 

*  In  re  Cormick*^  2  Ir.  Eq.  R.  264. 

*  CurHs  Y.  Curtis,  5  Jur.  N.  S.  1 147. 

*  R,  r  OreenhiUy  4  A.  &  B.  624;  Ball  ▼.  Ball,  2  Sim.  35. 

*  See  Roach  ▼.  Garvan,  1  Ves.  Sen.  158. 

*  See  Heyn»ham  t.  Heyfuham^  1  Cox.  179. 
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Rftliinous 
<HliicHtion 


The  Court  will*  not  in^rfere  with  the  custody  of 
of  iufautfl.  children  by  the  father  on  account  of  his  religious 
principles,  nor  mil  it  interfere  with  the  religi* 
ous  education  of  children  by  their  father ;  but 
after  the  father's  death  the  Court  will,  in  many 
cases,  interfere  with  the  mode  of  religious  education 
adopted  by  the  mother  or  other  guardian.  Accord- 
ing to  law  a  father  has  a  right  to  have  his  children 
brought  up  in  his  own  religion,  both  during  his  life 
time  and  after  his  death.^  This  principle  has,  for  a 
long  time,  been  recognised  by  the  English  Courts: ' 
and  in  Skinner  v  Orde,*  where  the*  father  of  the 
infant  was  a  Christian,  and  the  mother  after  the 
death  of  the  father  became  a  Mahomedan,  and  was 
bringing  up  the  child  in  the  Ij^ahomedan  faith,  the 
Privy  Council  upheld  the  order  of  the  High  Court 
at  Allahabad  removing  the  child  from  the  guardian* 
ship  of  the  mother  under  the  provisions  of  Acts  XL 
of  1858  and  IX  of  1861,  and  placing  her  under  a 
Christian  guardian.  ^ 

In   that    case  the   Frivy  Council. in  their  judg- 
ment said — *^  The  course  of  decisions  in  the  English 


■  See  In  the  matter  of.Himnath  Bose^  1  fljde  111;  The  Queen 
T.  Vanghan,  5  B.  L.  R.  418. 

«  Talbot  V.  Shrewebury,  4.  M.  &  C.  672;  Re  Newberry,  L.  B. 
1  Eq.  431 ;  ibid,  1  Ch.  263 ;  Hfwkeworth  y.  Haojkewarth,  L.  R. 
6  <^h.  539,  nnd  other  cases  cited  in  Simpson  on  the  Law  of  Infunts, 
p.  120,  notes /and  g, 

»  L.  R.  4  P.  C.  60 ;  S.  C.  10  B.  L.  R.  126,  and  14  Moo.  I.  A.  809. 
The  decision  of  the  High  Court  at  Allahabad  in  this  case  is  reported 
in  2  N.  W.  P.  Ueps.,  p.  275. 
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and  Irish  Courts  of  Chancery  has  been  such  as 
to  lay  it  down  as  a  matter  of  positive  law  of  the 
Court  that,  in  the  matter  of  religious  education, 
great  and,  in  the  absence  of  controlling  circam- 
Btances,  paramount  weight  should  be  given  to  the 
expressed  or  implied  wishes  of  the  deceased  father. 
It  was  contended  with  some  plausibility  before  their 
IfOrdships  that  this  rule  had  its  origin  in  the  statutory 
power  of  English  fathers  to  appoint  guardians  for 
their  children.  However  this  may  be,  their  Lord- 
ships do  not  think  it  desirable,  for  the  determination 
of  this  case,  to  refer  to  or  rely  on  any  such  rule. 
The  Indian  Act  ^  certainly  does  not  expressly  refer 
to  any  such  right,  and  appears  to  have  had  one 
object  in  contemplation,  the  protection  of  the  infant 
ward,  and  to  have  given  the  Judge  (subject,  of 
course,  to  appeal)  the  power,  and  to  have  imposed 
on  him  the  duty,  of  doing  what,  in  his  judgment, 
is  best  for  the  infant,  and  no  other  power  or  duty. 
In  India,  however,  all,  or  almost  all,  the  great 
religious  comiiunities  of  the  world  exist  side  by 
Bide  under  the  impartial  rule  of  the  British  Gov- 
ernment; while  Brahman  and  Buddhist,  Christian  and 
Aiahomedan,  Farsee  and  Sikh  are  one  nation, 
enjoying  equal  political  rights  and  having  perfect 
equality  before  the  tribunals,  they  co-exist  as 
separate  and  very   distinct    communities,    having 


>  IX  of  1861. 
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distinct  laws  affecting  ©Very  relation  of  life.  The 
law  of  husband  ^and  wife,  parent  and  child|  the 
descent,  devoluti()b,  and  disposition  of  property, 
are  all  different,  depending  in  each  case  on  the  body 
to  which  the  individual  is  deemed   to   belong  :  and 

the  difference  of  religion  pervades  and  governs  all 

•  

domestic  usages   and   social   relations.     From  the 

verv  necessity  of  the  case,  a  child  in  India,  under 

ordinary  circumstances,  must  be  presumed  to  have 

his  father's  religion,   and   his   corresponding  civil 

and  social  status;  and  it  is  therefore  ordinarily,  and 

in  the  absence   of  controlling  circumstances,   the 

duty  of  the  guardian  to   train  his  infant  ward  ia 

such  religion." 

This  rule  is  applicable  whether  or  not  the  father 

has  left  any  directions  as  to  the  religious  education 

of  his  minor  children.^ 

Where  the  parents  of  the  child  are  not  of  the 
same  religion,  the  mother  cannot,   after  the  death 

of  the  father,  even  where  he  has  left  no  directions 
on  the  subject,  educate  the  infant  in  Jier  own  reli« 
gion.  She  may  have  charge  of  them,  but  she  is 
bound  to  bring  them  up  in  their  father's  religion.* 
This  rule,  it  is  true,  would,  in  many  cases,  create 
a  barrier  between  a  widowed  mother  and  her  infant 
child  ;  but  apart  from*  the  right  of  the  father  to  con- 
trol the   religious  education  of  his  infant  children. 


*  Hawhworth  v.  Hawkstoorth^  L.  R.  6  Cli.  539. 
'  See  Simpson  od  the  Law  of  Infants,  p.  122. 
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it  is  manifestly  for  the  benefit  of  infants  that  they 

should  not,  on  the  death  of  their  fathers,  be  liable 

to  a  change  of  religion  as  a  resul€  of  the  change  of 

guardianship. 

The  riffht  of  the  father  to  control  the  religious  Right  can- 
"  ^     not  be  re- 

education of  his  infant  children  is  one  given  to  him  i®**^- 

by  the  law  not  for  his  own  benefit,  but  for  that  of  hiS' 

children*    He  cannot,  therefore,  release  such  right 

or  bind  himself  to  execute  it  in  a  particular  way.^ 

This  rule  has  been  held  even  to  extend  to  an  Ante-nnp- 

tial  agree- 

agreement  made  with  respect  to  the  religious  educa-  ^^^ 
tion  of  their  children  by  the  father  and  mother  before 
marriage,  even  though  the  marriage,  but  for  such 
agreement,  would  not  hare  taken  place.^  Such  ante- 
nuptial agreements  are,  however,  very  common  in  . 
Cngland  in  the  case  of  marriages  between  persons 
of  different  religions  ;  and  they  are,  after  the  death 
of  the  father,  often  of  utility  to  the  Court  in  deter- 
mining whether  the  father's  rights  have  been  lost  by 


2 


<iraiver. 

In  some  cases  the  father  has  been  held  to  have  wawer  of 

right. 

waived  by  his  conduct  before  his  death  his 
right  that  his  children  after  his  death  shall  be 
brought  up  in  his  religion,  and  under  certain  cir- 
cumstances  a  father,  during  his  lifetime,  loses  by 
waiver  that  right ;    but   in   the   latter  event   the 


*  Andrews  v.  Sali^  h.  B.  8  Ch.  636. 

*  See  Andrews  y.  Salt,  L,  U.  8  Ch.  622. 
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Court  would  require  v^ry  muck  stranger  evideace 

of  tbe  waiver  than  in  the  former. 

•  •  •    . 

There  is  no  distinct  rule  to  be  laid  down  as  to 

what  kind  of  conduct  constitutes  a  waiver  on  the  part 

of  the  father/  but  it  may  be  laid  down  broadly  that 

Trhen  a  father  has,  durfng  his  lifetime,  for  some  time 

permitted  his  children  to  be  brought  up  in  a  reb'giojn 

differing  from  his  own,  it  would,  in  questions  arisii^ 

after  his  death  with  respect  to  their  religious  educar 

tion,  be  held  that  he  had  waived  his  right  to  have 

them  brought  up  after  his  death  in  his  own  religion; 

In  Hill  V.  JSill^^  where   a  Roman  Catholic  father 

(who  lived  till  his  eldest  child  was  seven  yeard  old) 

allowed  the  mother,  who  was  a  Protestant,  to  have 

the  exclusive   charge    of    the    education    of    the 

children  during  his  life,  and  they  were  with  his  foil 

knowledge  brought  up  in^the  Protestant  faith,  Yicet 

Chancellor  Wood  held  that  he   had  abdicated  his 

right  to  direct  the    religious    education    of   his 

children;   and  in   ordering  a  scheme  to  be  settle^ 

for  their  education,   disregarded  a  direction  in  his 

will  that  they  should  be  brought  up  in  the  Romat 

Catholic  faith.     In  this  case  the  will  was  in  re^Uity 

the  only  evidence   of  the   father's   desire,  and  h< 

had  by   his  acts   during   his  lifetime  abundantly 

«hown  a  relinquishment  of  the  religious  education  * 

of  the  children  to  their  mother. 

'  See  Simpson  on  the  Law  of  Infants,  p.  122. 
'  31  L.  J.  C\l  505 ;  8  Jur.  N.  S.  60a 
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The  cases  seem  '  to  sfaoi^  that,  •where  the  father 
has  fdlowed  his  children  to  be  educated  iu  a  parti- 
oolar  religion  sufficiently  long  4^6r  them  to  have 
imbibed  the  principles  of  that  religion,  it  may,  after 
his  death,  be  assumed  that  he  intended  to  waive 
bis  rights  in  respect  of  their  religious  education. 
^  This  principle  may  be  carried  to  some,  though  not 
nearly  to  the  same,  extent  during  the  lifetime  of 
the  father.  In  Lyons  v.  Blenkin}  Lord  Eldon 
said,  that  the  only  case  In  which  the  Court  could 
interfere  with  the  father's  rights  in  respect  of  the 
religious  education  of  his  infant  children  was,  where 
he  had  permitted  them  to  be  brought  up  by  other 
l^rsons  of  a  particular  persuasion,  so  as  to  make 
it  difficult  for  the  Court  not  to  see  that  the  happi- 
ness of  the  children  must  be  affected,  if  interrupted 
in  the  course  of  their  education  ir\  those  principles, 
iknd  that  their  father  would  be  the  author  of  that 
suffering  to  them. 

Where  the  father  or  other  guardian  changes  hisECFectof 
religion,  he  does,  not  lose  his  right  to  tlie  custody  reiigmn^  by 

gaardiaa. 

of  th6  infant;  but  if  the  infant  had  been  educated 
in  his  father's  former  religion  sufficiently  long 
^ifongh  to  have  imbibed  the  principles  of  that 
religion,  the  father  or  other  guardian  would,  by 
changing  his  religion,  lose  the  control  of  the  reli- 
^ous  education  of  the  infant. 


*  Jac.  260. 
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ttim^  Act  XXI  of  1850  provides  that  "  so  much  of 
any  law  or  usage  now  in  force  within  the  territories 
subject  to  the  goV^nment  of  the  East  India  Com* 
pany,  as  inflicts  on  any  person  forfeiture  of  rights 
of  property,  or  may  be  held  in  any  way  to  impair 
or  affect  any  right  of  inheritance,  by  reason  of  his 
or  her  renouncing,  or  having  been  excluded  froD| 
the  communion  of  any  religion,  or  being  deprived 
of  caste,  shall  cease  to  be  enforced  as  law  in  the 
Courts  of  the  East  India  Company  and  in  the 
Courts  established  by  Royal  Charter  within  the  said 
territories."  A  right  of  guardianship*  has  been  held 
to  be  a  right  within  the  meaning  of  this  Act; '  but 
this  Act  has  not  made  any  alteration  in  the  law  with 
respect  to  the  religious  education  of  infants. 

Although  the  Court  will  not  interfere  with  the 
custody  of  childrQA  by  the  father  on  account  of  his 
religious  principles,  the  English  Court  of  Chancery 
considers  the  absence  of  all  religious  principles 
as  a  good  ground  for  interference,  and  where  the 
^  father's  religious  principles  are  such  as  to  justify 
in  his  mind  and  to  cause  him  to  represent  to  others 
as  moral  and  worthy  of  recommendation,  conduct 
which  other  persons  would  consider  immoral,  or 
when  the  father  by  his  opinions  and  conduct  de* 
mbnstrates  that  he  must  and  does  deem  it  a  matter 

of  duty,   which   his   principles   impose  upon  him, 

« 

*  Muchoo  V.  Arzoon  Sahoo,  5  W.  R.  C.  R.  235« 
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to  recommend  to  his  childrejn  that«conduct  in  some 
of  the  most  important  relations  of  life  as  moral 
and  Yirtuous,  which  the  law  coAsiderB  as  immoral 
and  vicious/  then  the  Court  of  Chancery  would  in- 
terfere.  Speculative  religious  opinions  are  not  any 
ground  for  interference,  unless  they  are  such  as  the 
law  considers  dangerous  to  society.' 

It  is,  however,  difficult  to  say  to  what  extent 
the  High  Court  would  interfere  in  cases  where  the 
father's  religious  opinions  are  such  as  would,  if  he 
had  lived  in  England,  have  justified  his  removal  by 
the  Court  of  Chancery.  Probably  the  Court  would 
consider  itself  bound  to  interfere ;  but  would 
make  such  allowance  as  the  customs,  habits,  and 
opinions  of  the  inhabitants  of  this  country  might 
require  to  be  made. 

It  may  also  happen  that,  apart  from  questions  of  wairer  oi 

right  of 

religious  education,  the  father's  conduct  may  be  c««^j- 
Such  as  to  amount  to  a  waiver  of  his  right  to  the 
care  and  custody  of  his  children.^  The  principle 
of  these  cases  is  similar  to  that  of  the  cases  above 
mentioned,  viz.j  that  when  a  father  has  for  some 
time  acquiesced  in  a  certain  course  of  education 


'  Shelley  v.    Westbrooke,  Jac.  266,  n. ;  Thomeu  ▼.  Roberts^  3  D.  Q. 
&  S.  758. 

'  See  Lyom  v.  Blenkin^  Jac.  256. 

*  tSee  ModkooMoodun  Mookerjee  t,  Jadtdfchunder  Banerjee^  3  W.  R. 
C.  B.  194. 
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for  his   infant  children/  he    cannot  arbitrarily  or 
capriciously  alter  that  course.^ 

The  direction  oh  his  children's  edncation  is,  apart 
from  special  circumstances,  in  the  hands  of  the 
father  alone,  and  the  fact  of  his  insolvex^cy  or 
poverty  will  not,  provided  he  be  of  good  character, 
deprive  him  of  such  right,  even  vrhen  the  infaota 
Would,  on  account  of  a  special  provision  or  fund  for 
tlieir  benefit,  obtain  greater  pecuniary  advantages, 
and  a  better  education  by  the  custody  of  them 
being  entrusted  to  a  person  other  than  their  father.' 
In  Ex  parte  Hopkins^*  Lord  Chancellof  King  said, — 
**  The  father  is  entitled  to  the  custody  of  his  own 
children  during  their  infancy,  not  only  as  guardian 
by  nurture,  but  by  nature,  and  it  cannot  be 
conceived  that  oecause  another  thinks  fit  to  give 
a  legacy,  though  never  so  great,  to  my  daughters, 
therefore  I  am  by  that  means  to  be  deprived  of  a 
right  which  naturally  belongs  to  me — that  of  being 
their  guardian.".  But  if  the  father  has  once  permit- 
ted to  his  children  the  advantages  of  a  special  fund 
provided  for  their  education  and  support,  he  cannot 
afterwards  prevent  their^  receiving  the  benefits  of 
that  fund.*    In  one  case*  where  a  sum  of  money  was 

*  See  Li/ons  ▼.  Blpnkin^  Jnc.  245  ;  Potoel  v.  Cleaver^  2  Bro.  C.  C.  499 ; 
and  fcAses  collected  in  Simpson  on  the  Law  of  Infants,  p.  142,  note  (ir). 

*  Kilpatrick  v.  Kilpatnck^  Reor.  Lib.  1828,  A,  fol.  2106.     Macpber- 
son  on  the  Law  of  Infants,  p.  142. 

*  3  P.*  WnM.  154.  «  See  Ly(ms  ▼.  BUnkin,  Jac.  245. 

*  Colston  V.  MorrUy  Jac.  257  n. 
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left  to  an  infant  with  a  direction  tbat  its  education 
Bhould  be  committed  to  trustees,  and  a  legacy  rrm 
also  left  to  the  father  on  condition  of  his  not  interfer- 
ing  in  it,  and  the  father  had  accepted  the  legacy  to 
iiim,  he  wiis  required  to  enter  into  an  undertaking 
'Jiot  to  interfere  with  the  education.  If  he  had  not 
-accepted  the  legacy,  the  Court  could  not  have 
ibrced  him  to  accept  its  conditions. 

An  agreement  by  the  father  to  give  up  entirely 
tlie  custody  and  control  of  his  children  to  their 
mother  is  against  the  policy  of  the  English  law,* 
nnless  the  father  be  by  such  agreement  doing  only 
what  the  law  would  compel  him  to  do,*  as  where  he 
lias  been  guilty  of  gross  misconduct,  or  there  is 
danger  of  moral  contamination  to^the  child  if  it 
xemains  with  him ;  also  where  the  father  has  permit- 
ted the  motlier  or  some  other  person  to  educate 
and  have  the  custody  of  the  child  without  himself 
interfering  with  its  education. 

The  father  can  at  any  time  rescind  an  agreement 
teade  with  persons  other  than  the  mother  to  give 
tip  to  them  the  custody  of  his  infant    children,*  • 
"provided  that  it  has  not  been  so  acted  upon  that  k 
revocation  of  it  would  injuriously  affect  the  child. 


*  -Sed  Hope  v.  Hope,  8  D.  M.  &  G.  7Sl ;  and  JSL  John  v.  SL  John, 
11  Ves.  631. 

*  See  Swift  y.  Swi/t,  11  Jur.  N.  a  148  and  458  ;  8.  G.  84  BeaT.  26^, 
aad  34  L.  J.  Ch.  209. 

'  HillY^  Gomme,  1  Beav.  541 ;  S.  C.  on  appeal,  5  M.  &  C.  250. 
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The  principled  upon*  which  the  Court  removes 
the  father  from  the  guardianship  of  his  infant 
children  apply  with  greater  force  to  the  case  of 
other  guardians  of  an  infant. 

The  Court  has  complete  discretion  with  respect 
to  the  appointment  of  guardians ;  but  where  there 
are  testamentary  guardians^  the  Court  will  not 
appoint  others,  unless  they  have  been  guilty  of  im- 
proper conduct.^  The  Court  will  generally  appoint 
as  guardian  the  person  who  is  entitled  to  act  as 
such  in  the  absence  of  an  appointment  by  the  Court; 
but  good  character  and  capacity  for  the  trust  are 
indispensable  qualifications  for  the  appointment.' 

In  some  cases  the  Court  will,  instead  of  removing 

the  existing  guardian,  and   appointing  a  person  to 

Bct  in  his  place,  make  orders  regulating  the  conduct 

of  the  guardian,^  and  this  is   the  proper  course 

where  the  conduct  of  the  guardian,  though  in  some 

sense  blameworthy,  has  not  been  sufficiently  bad  to 

justify  his  removal  from  the  trust. 

Security  to     A  pcrsou  appointed  by  the  High  Court  guardian 

guMdUn/ of  the  estate  of  an  infant  must  give  security  for  the 

due    performance  of  his  trust  ;^  but  security  will 

*  As  to  the  appoiutment  of  teatomeutarjr  guardians,  see  ante,  Lee* 
tore  II.    « 

*  See  Beattie  v.  Johnstone,  1  Ph.  80. 

'  The  Court  will  recognise  guardians  of  foreign  infants,  who  have 
been  appointed  bj  Courts  of  competent  jurisdiction  in  their  own 
country.    Nugent  t.  Veizem,  L.  R.  2  £q.  704. 

*  Roach  V.  Oarvan,  1  Yes.  Sen.,  160. 

*  See  Smoult  and  Bjan*8  Rules  and  Orders,  p.  130. 
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rarely  be  required  from  a  guardias  of  the  person  of 
the  infant. 

When  a  guardian  of  the  peraon  or  estate  of  an  JJ^aStuted 
infant  has  been  appointed  by  the  Court,  the  infant  cJ^,^®* 
is  said  to  be  a  ward  of  Court,  and  as  such  is 
entitled  to  the  particular  care  and  protection  of  the 
Court.  Properly  speaking  a  ward  of  the  Court 
is  a  person  who  is  under  a  guardian  appointed  by 
the  Court ;  but  whenever  a  suit  is  instituted  in  the 
the  Court  relative  to  the  person  or  property  of  an 
infant,  although  he  is  not  under  any  general  guar- 
dian appointed  by  the  Court,  he  is  treated  as  a  ward 
of  the  Court  and  as  being  under  its  special  cogni- 
sance and  protection.^ 

An  order  for  the  maintenance  of  an  infant  would 
also,  it  seems,  constitute  the  infant  a  ward  of  Court.^ 
It  would  also  probably  be  held  that  a  payment 
into  Court  of  monies  belonging  to  a  minor  under  the 
provisions  of  Section  46  of  the  Indian  Trustee  Act,* 
would  constitute  such  minor  a  ward  of  the  Court/ 


'  Sfcorj's  Equity  Jurisprudence,  §  1352 ;  Pendleton  v.  Mackrory^ 
2  Dick  736 ;  Oynn  v.  Gilbardj  1  Dr.  &  Sm.  356 ;  Stuart  v.  Bute, 
9  H.  L.  C.  440 ;  Hughes  v.  Science,  Amb.  302.  See  also  Macphersoa  ou 
Infants,  p.  104, 

*  Re  Graham,  L.  R.  10  Eq.  530. 

*  XXVII  of  1866 

*  See  cases  under  the  ^Trustee  Relief  Act,  cited  in  Simpson  on  the 
Law  of  Infants,  p.  223,  note  (s). 
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L^ICTURE   VI. 

SUMMARY   POWERS   POSSESSED   BY   THE  COURTS  IN  BENGAL 
WITH  REFERENCE  TO  THE  CUSTODY  OF  INFANTS. 

As  we  have  seen  in  the  two  preceding  lectures 
the  powers  possessed  by  the  Civil  Courts  in  the 
mofussil  of  Bengal,  and  by  the  High  Court,  ta 
appoint  guardians  of  infants  can  only  be  exercised 
when  the  infant  is  possessed  of  property*  The 
Courts,  however,  possess  certain  suiymary  powers 
with  reference  to  the  disposal  of  the  custody  of 
infants.  These  powers  can  be  exercised  independ- 
ently  of  the  possession  of  property  by  the  infant. 
In  the  case  of  infants  possessing  no  property,  the 
exercise  of  these  powers  affords  the  only  means  of 
preventing  improper  custodians  retaining  the  custody 
of  their  persons,  while,  in  the  case  of  infants  possessed 
of  property,  these  powers  afford  a  remedy  against  the 
danger,  wbich  is  often  attendant  upon  the  delay 
of  protracted  proceedings  for  the  appointment  of 
a  guardian. 

The  summary  powers  of  the  District  Courts  in 
|.be  mofussil,  and  those  of  the  High  Court  at 
Calcutta,  are  distinct,  and  are  guided  by  different 
procedures. 
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The  powers  of  the  mofussil  Courts  are  regulated  summary 

*  o  powers  of 

by  Act  IX  of  1861,  which  oame  into  force   on  the  p„^;||,^"^ 
24th  of  April,  1861,  and  provides  a  new.  and  ready  Aa'ix'of 
procedure  for  enforcing  the  right  of  guardianship 
to  tlie  persons  of  minors,  and  for  preventing  danger      ^ 
to  minors  by  their  remaining  in  improper  custody. 
.   That  Act  does  not  interfere*  with   the  jurisdic- 
tion exercised  by  the  High  Court,^  by  the  Court  of 
Wards/  or  by  the  Civil  Courts  acting  under  Act  XL 
of  1858/ 

It  has   been  held   that   Act  IX  of  1861  has  no  Europeaii 
application  to  European  British   subjects,  and   that  subjects., 
the  High  Court  alone  can  appoint  guardians   or* 
provide  for  the   custody  of  minors   coming  under 
that  denomination.     In  Shannon^ s  case,*  where  the  shannon's 
father  presented  a  petition  to  a  Zillah  Judge  under 
Act  IX  of  1861,  claiming  the  possession  and  custody 
of  his  two   minor   children,  alleged  to  be  detained 
by  their  mother,  the  parties  being  European  British 
subjects,  the  High  Court  of  the  North-Western  Pro- 
Tinces,  after  pointing  out  that  when  Act  IX  of  1861 
came  into  force  the  District  Courts  could  not  appoint 
guardians  of  European  British  subjects,    said   with 
reference  to  that   Act  : — "  The   effect   of  this  Act 


case. 


'    Sec.  7.  '    See  Lecture  V. 

•    See  Lecture  III.  *    See  Lecture  IV. 

»  2  N.  W.  P.  Reps.,  79 ;  see,  however,  In  re  W,  N.  Button,  3.  W. 
K.  Rec.  Ref.  5.  As  to  the  summary  powers  of  the  High  Court  with 
reiipect  to  the  custody  of  Europeaui  British  subjects,  see  post,  page  2'26w 
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was,  we  think,  rightly  Jtated  in  the  case^  decided 
by  the  Punjab  Chief  Court,  to  which  we  referred 
during  the  arguii^nt.  The  learned  Judge  who 
decided  tliat  case  says: — 'Act  IX  of  1861  is 
to  amend  the  law  for  hearing  suits  relative  to 
the  custody  and  guardianship  of  minors,  and 
affects  only  to  amend  the  previously  existmg^ 
law ;  moreover,  the  Act  did  not  affect  to  alter 
the  law  as  to  the  guardianship  of  minors,  but 
to  alter  the  law  as  to  the  hearing  of  suits  in 
relation  to  that  matter.  The  Act  relates  to  proce- 
dure, and  procedure   alone,  from  the*  beginning  to 

the   end.'      That  was  a   different  case   from    the 

• 

present  one,  the  question  there  being  whether  the 
Act  conferred  jurisdiction  or  authority  on  a  District 
Court  to  appoint  a  guardian  of  a  minor  who  is  a 
European  British  subject.  The  appointment  of  a 
guardian  was  held  to  be  matter  of  jurisdiction  and  of 
substantive  law ;  and  the  Act  was  construed  to  refer 
only  to  the  procedure  in  cases  of  the  description 
therein  mentioned,  and  therefore  to  have  no  appli- 
cation. In  the  present  case  the  application  is  not 
to  appoint  a  guardian,  but  the  father  and  natural 
guardian  applies  for  the  Court's  aid  to  enforce  his 
rights,  and  to  obtain  possession  of  the  persons  of 
his  minor  children.  Such  aid  the  Supreme  Court 
formerly   afforded,  and   the   High   Courts,  having 

»     In  the  matter  of  Charlotte  Twitchen,  28tb  Feb.,  1867. 
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succeeded  to  much  of  the  jurisdictfon  and  authority 
of  that  Court,  niav  now  be  enabled  in  like  manner 
to  interfere.  We  have  at  present  only  to  determine 
whether  the  Act  authorizes  the  interference  of  the 
District  Court.  It  is,  we  think,  a  law  of  procedure 
merely  for  particular  cases:  it  does  not  alter  juris- 
diction, or  transfer  from  one  tribunal  to  another 
powers  previously  belonging  to  the  former  alone ; 
nor  can  it,  in  our  opinion,  be  held  to  have  given  a 
new  concurrent  power  to  the  District  Court.       \ 

"  The  4th  section  of  the  Code  of  Civil  Procedure' 
was  cited,  whiich  enacts  that  no  person,  by  reason 
of  place  of  birth  or  descent,  shall  be,  in  any  civil 
proceeding  whatever,  excepted  from  the  jurisdiction 
of  any  of  the  Civil  Courts 

**  This  general  provision  of  law  does  not,  in  our 
opinion,  affect  special  legislation,  such  as  that  which 
has  been  provided  for  the  care  of  the  persons  and 
property  of  minors." 

Act  IX   of  1861   provides^  tliat   any  relative  orTiieprori- 

*  *^  8IOI1.S  of 

friend  of  a  minor  who  may  desire  to  prefer  any  ^^^  "* 
claim  in  respect  of  the  custody  or  guardianship 
of  such  minor,  may  make  an  application  by  petition, 
either  in  person  or  by  a  duly  constituted  agent,  to 
the  principal  Civil  Court  of  original  civil  jurisdiction 
in  the  district,  by  which  such  application,  if  pre- 
ferred in  the   form   of  a   regular   suit,   would    be 

*    Act  VIU  of  1869.  •Seel. 
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cognizable,  that  iS  to  say,  to  the  pripcipal  Court  of 
Ordinary'  original  civil  jurisdictioa  in  the  district 
within  which  the  minor  is  residing  at  the  time  the 
petition  is  presented. 

Tlie  High  Court  may,  from  time  to  time,  by 
order,  authorize  any  District  Judge  to  transfer  to  a 
Subordinate  Judge  or  l^unsif  under  the  control  of 
such  District  Judge,  any  proceedings  under  Act  IX 
©t  1861,  or  any  class  of  such  proceedings,  specified  in 
such  order,  and  then  pending,  or  thereafter  insti- 
tuted, before  such  District  Jud^e.' 

The  petitioner  must  set  forth  in  his  petition  the 
grounds  of  his  application.'  The  Court,  if  satisfied 
by  examination  of  the  petitioner,  or  his  agent  if  he 
appear  by  agent,  that  there  is  ground  for  proceed- 
ing, must  give  notice  of  the  application  to  the 
person  named  in  the  petition  as  having  tlie  custody 
or  being  in  the  possession  of  the  person  of  such 
minor,  as  well  as  to  any  other  person  to  whom 
the  Court  may  thhik  it  proper  that  such  notice 
should  be  given,  and  must  fix  as  early  a  day  as 
may  be  convenient  for  the  hearing  of  the  petition 
and  the  determination  of  the  right  to  the  custody 
or  guardianship  of  such  minor.' 


'  Maharanee  Ram  Bunsee  Koonwaree  v.  Afaharanee  Soobh 
Koonwume,  7  W.  11.  C.  U.  321  ;  S.  C.  2  Iiul.  Jur.  N.  S  193;  Mussamut 
Harasundari  Baistabi  v.  Mussamut  Joyadarfra  Baistabi^  4  B.  L.  R. 
A  pp.  36;  S.  C.  13  W.  K.  C.  li.  112;  Krislochuuder  Acharjee  ▼. 
Kushce  lliahoornnee,  23  W.  11.  C.  It.  340. 

'    Act  VI  of  1871,  sec.  27.  '     Act  IX  of  1861,  sec.  I. 
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Act  IX  of  1861  further  provides* as  follows  : — 

"  Section  2. — The  Court  may  direct  that  the  person 
having  the  custody,  or  being  in  possession  of  the 
person,  of  such  minor  shall  produce  him  or  her  in 
Court,  or  in  any  other  place  appointed  by  the  Court, 
on  the  day  fixed  for  the  hearing  of  the  petition,  or 
at  any  other  time,  and  may  make  such  order  for 
the  temporary  custody  and  protection  of  such 
minor  as  may  appear  proper.  ^ 

*'  Section  3. — On  the  day  appointed  for  the  hearing 
of  the  petition,  or  as  soon  after  as  may  be  practicable, 
the  Court  shall  hear  the  statements  of  the  parties 
or  their  agents,  if  they  appear  by  agents,  and  such 
evidence  as  they  or  their  agents  may  adduce, 
and  thereupon  shall  proceed  to  make  such  order 
as  it  shall  think  fit  in  respect  to  the  custody  or 
guardianship  of  such  minor,  and-  the  costs  of  the 
case. 

"  Section  4. — In  cases  instituted  under  this  Act, 
the  Court  shall  be  guided  by  the  procedure  pres- 
cribed in  Act  VIII  of  1859^  in  so  far  as  the  same 
shall  be  applicable  and  material  ;  and  any  order 
made  by  the  Court  may  be  enforced  as  if  such  order 
had  been  made  in  a  regular  suit." 

Althou&:h  the   Court  is  directed  by  this  Act  to  The  na- 

^  **  tural  or 

make  such  order  as  it  shall  think  fit   in  respect  to  jestamen- 


'    See  Act  X  of  1877,  sec.  3,  by  which  Act  X  of  1877  is  substituted 
for  Act  VIII  of  1859,  in  this  section  of  Act  IX  of  1861. 


224  SUMMARY   POWERS   OP    COURT  [LEC.  Vf. 

diwoian  the  custody  or  •  giiar4)anship  of  a  minor,'  stich 
be^  prefer-  provision  does  not  give  to  the  Civil  Court  such  a 
large  discretion  as  it  possesses  in  proceedings  under 
Act  XL  of  1858.  In  fact,  the  words  ^^  as  it  shall 
think  fit "  do  not  in  reality  import  any  discretion. 
They  merely  amount  to  a  direction  to  the  Court 
to  use  its  judgment  in  accordance  with   the  rules  of 

law. 

^  The  preamble  to  Act  IX  of  1861  is  as  follows:— 
^^  Whereas  it  is  expedient  to  amend  the  law  for 
hearing  suits  relative  to  the  custody  and  guardian- 
ship  of  minors."  This  shows,  as  p*binted  out  in 
ShannovCs  case,^  that  that  Act  is  one  of  procedure 
only,  and  makes  no  alteration  in  the  powers  pos- 
sessed previously  to  that  Act  by  the  District  Courts. 
It  is,  therefore,  the  duty  of  the  Court  proceeding 
under  Act  IX  of.  1861  to  prefer  to  all  others  the 
natural  or  testamentary  guardian^  of  the  infant, 
unless  he  be  incapacitated  from  performing  his  duty 
as  guardian,  or  his  character  be  such  as  to  render 
'him  unfit  for  the  post.  Fitness  is  not,  in  proceed- 
ings  under  Act  IX  of  1861,  as  in  those  under 
Act  XL  of  1858,  the  first  question  for  the  Court  to 
determine. 


»    Sec.  3.  *    2  N.  W.  P.  Rep.,  79,  ante  p.  219. 

3    See  Beedhun  Bibtte  v.  Fuzaholah,  20  W.  R.  C.  R.  411 ;  see  Lec- 
ture II,  as  to  who  are  natural  guardians,  and  as  to  the  appointment  of 

fAafompnliiirv  miftrdianfl. 
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Act  IX  of  1861  provides*  tbaU nothing;  in  that  P'oceed- 

•^  •  ^  ings  under 

Act  shall  be  taken  to  interfere  with  the  jurisdiction  fgeV^o^' 
exercised  under  Act  XL  of  185S,  or  by  the  Court  c^lng/^" 
of  Wards,  so  even  after  provision  has  been  made,  ActxLof 

^  '  1868,  or 

under  Act  IX  of  1861,  for  the  custody  and  guardian-  *5\^' 
ship  of  a  minor,  there  may  be  an  appointment  .of  a  ^^ 
guardian   under  Act   XL   of  1858,   or  under  the 
Court  of  Wards  Act.'    As  the  Court  cannot,  under 
Act  IX  of  1861,  superintend,  or  make  any  order 
concerning  the  maintenance  and  education  of  the 
infant,  it  is  evident,   that,  with  respect  to  infants 
who  possess  'property  sufficient  for  their  support 
and  education,   an    order  under  that  Act  is  only  • 
intended   to  extend   until   provision  is   made    for 
them,  and  a  guardian  of  their  persons  is  appointed 
under  the  powers  conferred  upon  the  Civil  Court 
by  Act  XL  of  1858,'  or,  in  the  case  of  infants  sub- 
ject to  the  jurisdiction  of  the  Court  of  Wards,  until 
their  estates  be  taken  charge  of  by  the  Court  of 
Wards.*    With  respect  to  minors  possessing  no  pro- 
perty, to  whom  Act  XL  of  1858  has  no  application,* 
Act  IX  of  1861  provides  for  their  guardianship  and- 
custody  until  their  attainment  of  the  age  of  majority. 

There  is  no  express  provision  in  Act  IX  of  1861  Removal  of 
for  the  removal  of  a  guardian  appointed  under  that  appointed 

°  *^  *  under  Act 

Act  on  the  ground  of  incompetency  or  improper  ^^  °*  ^^^^' 

«  -    ■  ■"— "~™  ■  *■— "-  '     ■         ■     II .  -      I.  ....a^— — »»^». 

»    Sec.  7.  «    Act  IV  (B.  C.)  of  1870.    Lecture  III,  ante. 

•    See  Lecture  IV,  ante.  *    See  Lecture  III,  ante. 

*    See  ante  J  Lecture  IV* 

29 
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conduct ;  and,  if  Jdna  c%p  be  done  summarily  under 

the  Act,  it  can  only  be  by  the  appointment  of  a  fresh 

guardian  under  tjj^  provisions  of  Sections  2  and  3. 

Appeal         An  appeal  lies  to  the  High  Court  from  the  orders 

madeoodw  made  by  the  District  Court  under  this  Act,  under 

Act  IX  of  •'  ^ 

1861.        the  rules  applicable  to  regular  appeals  to  the  High 
Court,  except  that  the  petition  of  appeal  may  be 
written  on  a  stamp  paper  of  the  value  prescribed 
for  petitions  to  the  High  Court.) 
0rd«n  No  ordcT  passcd  under  Act  IX  of  1861  in  respect 

cootMKwi  to  the  guardianship  or  custody  of  a 'minor  i6  liable 
*^^  to  be  contested  in  a  regular  suit.^  * 
Poiran  of  Formerly,  the  High  Court  possessed  the  power 
Court.  of  deciding  summarily  the  right  to  die  custody  of 
^j^JJ^  European  British  subjects  by  a  writ  of  habeas 
^uun^  carpus }  but  the  exercise  of  that  power  was  restrict- 
ed  to  the  town  of  Calcutta  by  the  Code  of  Criminal 
Procedure.* 

As  a  substitute  for  *this  power,  which  the  High 
Court  formerly  possessed,  the  Code  of  Criminal 
Procedure  provided*  that  "any  European  British 
Bubject  who  is  detained  in  custody  by  any  person, 
and  who  considers  such  detention  unlawful,  may 
apply  to  the  High  Court,  which  would  have  juris- 
diction over  him  in  respect  of  any  offence  commit- 


■  Act  IX  of  1861,  sec.  6.  As  to  appeals  from  orders  of  Subordinate 
Judges,  see  Sonamoney  Dosseev*  Jojf  Dotftga  Dossee^  17  W.  R.  C.  B. 
651.  *    Act  IX  of  1861,  sec  6. 

*  Act  X  of  1872,  sec.  82,  .  «    Sea  81. 
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ted  by  him  at  the  place  where  be  is  detained,  or 
to  which  he  would  be  entitled  to  appeal  from  any 
conviction  for  any  such  offence,  for  an  order  direct- 
ing the  person  detaining  him  to  bring  him  before 
the  said  High  Court  to  abide  such  further  order  as 
may  be  made  by  it.  The  High  Court,  if  it  thinks 
fit,  may,  before  issuing  such  order,  inquire,  on 
affidavit  or  otherwise,  into  the '  grounds  on  which 
it  is  applied  for,  and  grant  or  refuse  such  applica* 
tion  ;  or  it  may  issue  the  order  in  the  first  instance, 
and  when  the  person  applying  for  it  is  brought 
before  it,  it  may  make  such  further  order  in  the 
case  as  it  thinks  fit,  after  such  enquiry  as  it  thinks 
necessary.'* 

This  provision  is  but  a  poor  substitute  for  the 
ancient  prerogative  writ  of  habeas  corpus^  and  it  is 
doubtful  whether  it  be  at  all  applicable  as  a  remedy 
against  the  illegal  custody  of  infants.  The  fact 
that  the  person  detained  must  make  the  application, 
and  also  the  words  ^^  who  considers  such  detention 
unlawful,"  seem  to  show  that  the  legislature  did 
not  intend  this  section  to  return  to  th^  High  Court 
any  portion  of  the  powers  which  it  formerly  pos- 
sessed with  respect  to  providing  summarily  for  the 
custody  of  infants  residing  outside  the  limits  of  its 
ordinary  original  jurisdiction. 

Let  us  now  see  how  the  custody  of    infants  infants 

,  resident  in 

resident  in  Calcutta  can  be  summarily  provided  Calcutta. 
for. 
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The  writ  of 

habeas 

corpvt. 


The  High 

Courts* 

Criminal 

Procedure 

Act. 


Until  recently  the  Higt  Court  could  issue  a  writ  of 
habeas  corpus  directed  to  the  person  in  whose  cus- 
tody the  infant  was,  and  requiring  him  to  bring  the 
infant  into  Court,  in  order  that  the  Court  might 
make  such  order  in  respect  of  the  infant's  custody, 
as  it  might  think  proper.  The  practice  in  that  case 
was  for  the  person  seeking  the  assistance  of  the 
Court  to  apply  for  a  rule  requiring  the  person  hav- 
ing the  custody  of  the  infant  to  show  cause  why  a 
writ  of  habeas  corpus  should  not  issue.  If  the 
cause  shown  were  not  sufficient,  the  Court  issued 
the  writ,  requiring  the  infant  to  be  brought  into 
Court  on  a  certain  day.  The  person,  against  whom 
the  writ  was  directed,  would  then  have  to  make  a 
return  to  the  writ,  and  produce  the  infant  in  Court. 

The  power  of  the  High  Court  to  issue  writs  of 
habeas  corpus  for  certain  purposes  within  the  towa 
of  Calcutta,  was  taken  away  by  the  High  Courts' 
Criminal  Procedure  Act,*  which  has,  however,  giveu 
to  the  Court  power  to  make  for  those  same  pur* 
poses  orders  which,  except  in  name,  are  equivalent 
to  writs  of  habeas  corpus. 

The  148th  section  of  that  Act  gives  to  the  High 
Court  of  Judicature  at  Fort  William  power  to 
direct  (amongst  other  things)  that  a  person  withia 
the  local  limits  of  its  ordinary  original  criminal 
jurisdiction  be  brought  up  before  the  Court  to  be 


*    Act  X  of  1875. 
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dealt  with  according  to  law,  ancf  that  a  person, 
illegally  or  improperly  detained  in  public  or  private 
custody  within  such  limits,  be  set  at  liberty.  The 
same  section  provides  that  neither  the  High  Court, 
nor  any  Judge  thereof,  shall  issue  any  writ  of  habeas 
corpus  for  such  purpose.  The  other  purposes  for 
which  this  section  takes  aw^y  the  power  of  the  High 
Court  to  issue  writs  of  habeas  corpus  are  in  no  way 
applicable  to  the  subject,  which  we  are  now  dis- 
cussing. 

This  provision  in  the  High  Courts'  Criminal  Pro- 
cedure  Act  was  probably  intended  to  give  redress 
to  a  person  lawfully  entitled  to  the  custody  of  an 
infant  against  a  person  unlawfully  in  possession  of 
the  person  of  such  infant : '  and  if  it  does  not  meet 
such  case,  the  power  of  the  High  Court  to  issue  a 
writ  of  habeas  corptis  for  the  purpose  of  causing  an 
infant  to  be  brought  before  the  Court  would  still 
remain. 

The  148th  section  further  provides  that  the  High 
Court  shall,  as  soon  as  conveniently  may  be,  frame 
Tules  to  regulate  the  procedure  in  cases  under  that 
section,  and  that  till  such  rules  are  framed,'  the 
practice   of  the   High  Court   as   to  the  obtaining. 


*  On  the  10th  of  Septemher,  1877,  Macpherson,  J.,  nt  the  instancb 
of  the  husband  of  a  female  infant,  issued  a  ride  nUi,  calling  upon  the 
person,  in  whose  custody  the  infant  was,  to  show  cause  why  an  order 
should  not  he  made  under  the  I48th  section  of  the  High  Courts*  Crimi- 
nal Procedure  Act. 
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granting,  and  s8rving*of  writs  of  habeas  corpusj 
and  as  to  the  returns  thereto,  shall  apply  in  such 
cases. 

The  only  rule  made  by  the  High  Court  which 
has  any  reference  to  the  case  of  infants  alleged  to 
be  detained  in  illegal  or  improper  custody,  and  in 
respect  of  whom  an  application  is  made  to  the 
Court  under  Section  148  of  the  High  Courts'  Orimi- 
nal  Procedure  Act,  is  rule  3  of  the  rules  made  by 
the  High  Court  in  pursuance  of  that  section.  That 
rule  provides,  that  "  every  application  to  bring  up 
before  the  Court  a  person  alleged  to  be  illegally  or 
improperly  detained  in  custody,  shall  be  supported 
by  affidavit  or  affirmation,  stating  where  and  by 
whom  the  person  is  detained  in  custody,  and 
[so  far  as  they  are  known]  the  facts  relating  to 
such  detention,  with  the  object  of  satisfying  tiie 
Court  that  there  is  probable  ground  for  supposing 
that  such  person  is  detained  in  custody  against  his 
will,  and  without  just  cause." 
The  return     It  has  ncvcr  apparently  been  settled  whether  the 

^  to  the  writ  J- ^  "^ 

"or  order,  yetum  to  tlic  wrft  Or  ordcr  must  be  taken  as  conclu- 
sive' of  the  facts  stated  therein,  or  whether  the 
person  seeking  the  assistance  of  the  Court  by  means 
of  such  writ  or  order  can  by  affidavit  deny  the 
truth  of  the  facts  stated  in  the  return. 

With  respect  to  this  there  have  been,  within  a 
short  time  of  each  other,  two  conflicting  decisions  of 
the  High  Court. 
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In  the  case  of  the  Queen  y.  Vatighan,  In  the 
tnatier  of  O&nes  Sundari  Debi^^  decided  on  the  lltb 
of  May,  1870,  Mr.  Justice  Fhear  held,  that  the  return 
must  be  taken  as  true,  and  cannot  be  controverted 
by  affidavit.  In  that  case  the  learned  Judge,  while 
admitting  that  there  are  authorities  in  support  of 
the  position  that  the  truth  of  the  return  to  the  writ 
may  be  controverted  by  affidavits,  and  after  saying, 
^'so  far  as  I  am  able  to  discover,  and  so  far  as  my 
own  experience  has  gone,  those  authorities  are  of 
very  early  date,  and  are  not  now  binding — Plater 
decisions  have  all  gone  the  other  way,"  decided  that, 
inasmuch  as  56  Geo.  Ill,  c.  100,  upon  which  Act* 
Lord  Tenterden,  in  Es  parte  Beeching^^  placed  the 
right  to  controvert  the  return,  does  not  apply  to 
this,  country,  the  return  to  the  habeas  corpics 
cannot  be  questioned  on  the  occasion  of  determin- 
ing the  validity  of  the  detention. 

In  another  case,*  decided  on  the  25th  of  May, 
1870,  Norman,  J.,  held  a  different  opinion  from 
that  of  Fhear,  J.,  and  considered  that  the  return  was 
not  necessarily  conclusive.  In  that  case,  Norman,  J., 
after  stating  that  he  felt  great  hesitation  in  assent- 
ing to  the  proposition  that  the  return  must  be  taken 
as  conclusive  of  the  facts  therein  stated,  safd — 
"  the  question  is  one  which  has  been  much  debated. 


»    5B.  LuB.  418.  •    Sec.  4.  «    4B.  &C.  136. 

*     In  the  matter  of  Khatija  Bibi,  5  B.  L.  R.  557. 
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and  in  England  doubts  i>n  the  subject  have  bieea  set 
at  rest  in  cases  like  the  present  by  a  Statute,  56  Geo* 
III,  c.  100,  which  does  not  apply  to  this  country.' 
When  the  return  sets  out  an  adjudication  by  a 
Court  of  competent  authority,  it  is  well  settled  that 
parties  will  not  be  allowed  to  controvert  facts 
directly  decided  by  such  authority.  That  is  the 
ground  taken  In  the  matter  of  Clarke}  But  the 
judgments  of  Lord  Denman,  C.  J.,  and  Patteson, 
Williams,  and  Wightman,  JJ.,  in  In  re  Cams 
Wilson^  to  say  nothing  of  other  cases,  appear  to  me 
to  show  that  in  other  respects  the  return  does  not 
preclude  enquiry  into  the  truth  of  matter  alleged 
therein.  I  should  hesitate  long  before  pronouncing 
that  I  could  be  precluded  by  anything  in  the  return 
in  this  case  from  seeing  Kliatija  Bibi'  with  my  own 
eyes,  if  I  thought  it  necessary,  causing  such  an 
enquiry  to  be  made  as  to  her  age  and  condition  a3 
would  enable  me  to  determine  whether  or  not  Kha* 
tija  is  now  legally  in  the  custody  of  Assa  Bibi — 
an  enquiry  of  a  character  similar  to  that  which 
was  directed  by  the  Court  of  King's  Bench  in  the 
case  of  the  Hottentot  Ventis*  a  native  of  South  Africa 
brought  from  thence,  and  exhibited  in  London^ 
as  it  was  supposed  against  her  own  consent,  or  such 
an  enquiry  as  that  by  which  Mr.  Justice  Phear 
i 

»  2  Q.  B.  419.  *  7  Q.  B.,  1008-1112. 

*  The  ia&ut  in  respect  of  whose  custody  the  writ  was  issued. 

*  13  East,  195. 
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satisfied  himself  that  therejpras  na  reason  to  doubt 
the  truth  of  the  return  in  the  Queen  y.  Vaughan^ 
In  the  matter  of  Oanes  Sundari  iDeW^^ 

*  • 

''  There  seems,  however,  to  be  no  doubt  that,  whether  JjjJ^n*  ^ 
or  not  the  truth  of  the  matters  stated  in  the  return  l^nto  ^urt 
taxi  be  controverted,  the  Court  has  full  power,  and  ^^' 
it  is  the  duty  of  the  Court,  to  examine   the  infant 
in  person,  and,   if  possible,  to  ascertain  the  true 
facts  from  such  examination.^    The  infant  must,  in 
every  case,  be  brought  into  Court,  so  that  the  Court 
tnay  ascertain  from  such  infant  whether  he  or  she  is 
under  any  illegal  restraint.     Even  though  tlie  infant 
be  a  purdahnashin  she  must  be  brought  into  Court, 
and  cannot  be  examined  by  commission.' 

In  many  cases  a  sufficiently  expeditious  and  emi-  The  extent 

of  the  sum- 

nendy  more  satisfactory  remedy  for  persons  seeking  mary  relief 

•^  •  J  ^  r  23  ^jjj^h  can 

to  obtain  the  custody  of  infants  is  to  file  a  suit  and  ^*  Jf^"^"^®^ 
make  a  petition  in  such  suit ;  but  where  there  is  ^^""' 
immediate  danger  to  the  physical  or  moral  welfare 
of  an  infant  by  its  remaining  in  its  present  custody, 
the  best  course  generally  would  be  to  apply  for  an 
Drder  in  the  nature  of  a  habeas  corptis^  in  which 
case  no  suit  is  necessary.  But  in  making  such 
order  the  Court  can  give  only  a  very  limited 
remedy.    The  broad  rule  is,  as  laid  down  by  Lord 


»     5  B.  L.  R.,  418.  ,  ^ 

•    Sec  In  th^  matter  of  Rhatija  Bibi,  5  B.  L.  R.,  557. 
'    In  the  matter  of  S.  M.  Beenodeeny  Dossee,  2  Uyde  152;  S.  C. 
Cory  ton  78.    See  In  re  Thakoormoney  JJi^isee,  I  Hyde  176. 
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Mansueld  in  R.  •  v.  D^aval^^  namely  that  ^^  the 
Court  is  bound,  ex  debito  justitics,  to  set  the  infants 
free  from  an  impVoper  restraint,  but  they  are  not 
bound  to  deliver  them  over  to  any  body  nor  to  give 
them  any  privilege."  On  a  writ  of  habeas  corpus^  or 
an  order  of  the  nature  of  such  writ,  the  Court  cannot 
appoint  a  guardian  of  the  infant's  person.  All  it 
can  do  is  to  release  {he  infant  from  illegal  or 
improper  custody,  and  where  the  infant  is  capable 
of  exercising  a  discretion,^  to  allow  it  to  choose  in 
whose  custody  it  should  remain;  or  where  the  infant 
is  not  of  such  capacity,  to  determine  what  is  the 
legal  custody  of  the  infant,  and  to  commit  the 
infant  to  such  custody  ;  or  where  it  is  improper  that 
the  infant  should  remain  in  charge  of  the  person 
having  the  legal  right  to  the  custody  of  it,  to 
commit  the  infant  to  the  custoc)^  of  some  other 
person,  who  would  generally  be  the  person  next 
entitled  by  law  to  the  custody  of  such  infant.* 
Who  can        The  order  cannot  be  applied  for  by  a  stranger. 

apply  to 

for  wH(rf  ^^  ^^^  ^^  applied  for  by  the  infant  himself,  or  by 
his  father  or  legal  guardian,  or  by  the  nearest 
relative.* 

interfer-        Wo  havc  sccu  iu  tlic  fifth  Iccturc  iu  what  cases 

ence  with 

father'8     tho  Court  will  interfere  with  the  right  of  a  father 

cuBtodj.  ° 


• 


I    8  Burr.  1436.  '    See  post,  ^,  242. 

'    See  Forsyth  on  the  Custody  of  Infants,  Chap.  III. 
*    Re  Daley,  2  F.  &  F.,  258. 
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to  the  custody  of  his  children,  ^nd  will  appoint 
another  person  to  act  as  their  guardian.  On  an 
application  for  an  order  of  the  nature  of  a  writ  of 
habeas  corpus  directed  against  the  father,  some  of 
the  considerations  which  actuate  the  Court  in 
appointing  a  person  to  act  as  guardian  in  the  place 
of  the  father  would  he  a  guide  in  determining 
whether  the  child  should  remain  in  its  father's  cus- 
tody ;  but  in  a  proceeding  in  the  nature  of  a  habeas 
corpiiSj  the  Court  would  only  interfere  with  the 
custody  by  the  father,  where  he  has  been  guilty  of 
cruelty  to,  or  personal  ill-usage  of,  the  infant,  or 
his  conduct  be  of  such  a  nature  as  to  be  likely 
to  contaminate  and  corrupt  the  morals  of  his 
children.^ 

This  applies  only  where  the  Court,  being  moved  Distinc- 
by  the  infant,  X)r  its  mother,  or  other  relative,  tween " 
actually  finds  the  infant  in   the  father's  custody.^  the  father  • 

'^18  applying 

Where  the  father  is  applying  to  the  Court  for  the  J»'  «»^^to. 
enforcement  of  his  rights  to   the  custody .  of  his  thHp'J^ul'® 
infant  child,  the  Court  will  go  beyond  those  ques-  mide"  ** 
tions,  and  will  not  give  the  child  to  its  father  in  any  father.  • 
of  the  cases  which,  as  we  saw  in  the  fifth  lecture, 
would  justify  the  Court  in  appointing  a  person  to 
act  as  guardian  in  the  place  of  the  father,   or  in 
restraining  the  father   from  interference  with  the 


*    ^ee  In  the  matter  of  A,  E,  Carrau,  1  Hyde  143. 
[    See  Forsjtli  on  the  Gustodj  of  Infants,  p.  66. 


236  8UMMART   POWXaS  OF  COURT        [LEC.  TI. 

edacattou  and   Maintenance  and    custody   of  tbe 
infant,  as  for  example  where  he  has  lost  his  rights 
by  contract  or  wfdver. 
"^^^9  There  is  also  this  difference  between  the  cases 

custody 

obtailJS  ^^®r®  t^®  Court  will,  on  the  application  of  the 
by  force  or  fj|j;]j^r,  make  an  order  of  the  nature  of  a  writ  of 
habeas  corptis^  and  cases  where  it  will  make  such 
order  as  against  him,  namely,  that,  where  the  father 
has  even  obtained  possession  of  his  infant  child  by 
force  or  fraud,  that  fact  by  itself  is  no  ground  foff 
depriving  the  father  of  the  custody,  whereas,  in 
the  case  of  any  person  other  than  the  father  hav* 
ing  used  force  or  fraud  for  the  purpose  of  obtaining 
possession  of  the  body  of  the  infant,  the  Court 
will  require  the  infant  to  be  returned  to  the  custody 
from  which  it  has  been  removed  by  that  means. 
As  Lord  Chancellor  King  laid  down  in  Ex  parte 
'  Hopkinsj^  a  father  has  tlie  undoubted  right  to  tbe 

guardianship  of  his  own  children  ;  if  he  can  ia 
any  way  gain  them,  he  is  at  liberty  to  do  so,  pro* 
vided  no  breach  of  the  peace  be  made  in  such  an 
attempt,  but  the  children  must  not  be  taken  away 
by  him  in  returning  from  or  coming  to  the  Courts 
and  any  person  attempting  so  to  do  commits  a 
contempt  of  Court.  The  father  can  apparently 
use  fraud  and  such  force,  as  does  not  amount  to  a 
breach  of  the  peace,  for  the  purpt)se  of  obtaining 

-  ■  I  ■  ■  II  !■  »      I  I  " 

'    3  P.  Wms.  154. 
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possession  of  his  children.'  •Indeed  it  is  a  qixeBtion 
-whether,  even  where  he  does  use  such  force  as 
"would  render  him  liable  to  an  indictment  for  a 
breach  of  the  peace,  the  Court  would  on  that  ground 
interfere  with  his  custody  of  the  children,*  In  the 
case  of  aUi  application  being  made  to  take  away  . 
a  child  from  any  person  other  than  the  father^ 
the  Court  will  always,  where  force  or  fraud  has 
been  made  use  of,  require  the  infant,  to  be  rcr 
placed  in  the  custody  from  which  it  has  been 
taken  by  means  of  such  force  or  fraud  ;  and  it  must 
"be  remembered  that,  with  respect  to  an  illegitimate 
child,  the  relationship  of  the  putative  father  to 
^his  child  not  being  recognised  by  the  law,  the  father^ 
equally  with  any  other  stranger,  is  not  entitled  to 
gain  the  possession  of  it  by  even  the  slightest 
degree  of  forcf  or  fraud.^ 

The  writ  o(  habeas  corpus,  or  an  order  of  the 
liature  of  such  writ,  has,  as  we  have  seen,  nothin?* 
to  do  with  the  question  as  to  who  is  the  proper 
guardian  of  the  child.  It  can  only  consider  what 
is  the  proper  and  legal  custody  at  the  time  of  the 
issuing  of  such  writ  or  order.    In  one  case,^  where 


^    See  Ex  parte  Hopkins^  3  F.  Wms.   154;  De  Afanneville  ▼.  2>e 
Jilanneville,  10  Vesej  62.  . 

*  See  Forsjth  on  the  Costodjr  of  Infants,  p.  92 ;  and  Skrangewayrtt 
BMnson,  4  Taunt,  506. 

*  See  B.  T.  Lopez,  5  T.  K.  278 ;  R.  ▼.  Moseley,  5  East.  229,  n.  (a) ; 
see  onie,  Lecture  II  as  to  the  right  of  custody  of  illegitimate  ohildrea. 

*  R.  y.  Hopkins^  7  East.  579. 
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Testamen- 
tary guar- 
dian. 


Court  may 
exercise 
discretion 
in  questions 
of  sum- 
mary dis- 
posal of 
custody  of 
infant. 


the  putative  father  had  obtained  possession  of  his 
bastard  child  from  the  mother  by  force  and  by  fraud, 
Lord  EUenborough  said : — ^^  It  appears  that  the  mo* 
ther  of   the  child,   so-called,   had  it  in  her  quiet 
possession,  under  her  own  care  and    protectioa, 
during  the  period  of  nurture.     That  sh^  was  first 
divested  of  her  possession  by    stratagem,  and  afta 
recovering  it  again,  was  afterwards  dispossessed  of 
it  by  force.     In  such  a  case  everything  is  to  be 
presumed  in  her  favour.    Without  touching,   there- 
fore, the   question  of  guardianship,  we  think  that 
this  is  a  proper  occasion  for  the  Court,  by  means  of 
this  remedial  writ,  to  restore  the  child  to  the  same 
quiet  custody  in  which  it  was  before  the  trausactioodt 
happened,   which    are  the   subject    of   complainti 
leaving  to  the   proper  forum  the    decision  of  any 
question  touching  the  right  of  custodj^  and  guardian- 
ship of  this  child,  with  which  we  do  not  meddle. 

Testamentary  guardians  appointed  by  the  father 
are  in  the  same  position  as  the  father  himself,  and  the 
Court  will  enforce  their  rights  to  exactly  the  same 
extent  as  it  will  enforce  the  rights  of  the  father. 

Where  a  clear  right  is  shown  by  the  father  or 
other  legal  guardian  to  the  custody  of  the  infant, 
the  Court  will  not,  except  in  extreme  cases,  refuse 
to  deliver  up  the  custody  of  the  infant  to  him/ 


^    The  Court  recognizes  the  rights  of  the  guardians  of  foreiga  in- 
fante.   See  Nugent  v.  Vetzera^  L.  K.  2.£q.  704. 
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There  is,  however,  no  doull^t  that  •much  is  left  to 
the  discretion  of  the  Court  in  questions  as  to  tbe 
summary   disposal  of   the    custody  of   an  infant. 

In  the  case  of  ex  parte  Intiazzoonnissa  Begum^^ 
Sir  Thomas  Strange,  the  Chief  Justice  of  Madras, 
said  :— «The  Court  has  a  discretion  to  deliver  the  . 
child  to  either  parent,  according  to  circumstances, 
without  regard  to  the  legal  right.  When  called 
upon  to  interpose  by  granting  a  habeas  corpus^  it 
is  at  liberty  to  judge  of  the  propriety  of  the  appli- 
cation, and  of  the  expediency  of  giving  it  its  effect. 
This  is  clear  from  all  the  other  cases  that  have 
been  cited  ;  and  is  indeed  no  more  than  an  appli- 
%ation  of  t^e  rule  deduced  by  Lord  Mansfield  in 
the  King  v.  DelavaP  from  a  review  of  the  principal 
authorities  on  the  subject  as  far  back  as  Queen 
Anne's  reign,  which  he  thus  lays  down,  viz.  : — "  That 
the  Court^are  to  judge  upon  the  circumstances  of 
the  particular  case,  and  to  give  their  directions 
accordingly." 

In  certain  cases  the  Court  will  allow  the  infant  Exercise  of 
to  exercise  a  choice  between  the  persons  claiming  L^  ^ 
the  custody  of  his  person. 

In  a  case^  decided  by  Sir  Mordaunt  Wells,  it  was 
held  that  a  Hindu  infant  cannot  exercise  any  such 


'    2  Strange*8  Notes  of  Cases,  115. 

^    1  W.  Bl.  412 ;  S.  C.  3  Burr.  1434. 

^   in  the  matter  ofHimnath  Boee^  1  Hjde  111. 
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dboice.     la  that '  cas^*  a  Hindu  lad  of  tbe  age  of 
between   15   and   16  years  left  his  parents,  and 
of  his  own  free  will  went  to  reside  at  a  Christian 
mission    house.     The    father  obtained  a  writ  of 
habeas  cnrptts  du*ected  to  the  persons  in  charge  of 
the  mission  house,   and  requiring  them  to    show 
cause  why  the  infant  should  not  be  delivered  over 
to  his  father.     The  persons  to  whom  the  writ  was 
directed  made  a  return  stating  that  the  infant  had 
never  been  detained  in  their  custody  ;  diat  he  was  a 
young  man  of  intelligence,  and  able  to  form  an 
opinion  for  himself ;  that  he  voluntal'ily  went  to  tlie 
house  of  the  clergyman  in  charge,  of  the  converts 
at  the  mission  house,  and  begged  to  be^allowed  to 
live  there  ;  and  that  he  had  ever  since  lived  there 
of  his  own  free  will  and  at  his  own  request,  and 
without  being  detained  in  any  way  ;  and  that  his 
father  and  all  other  persons  who  had  expressed  a 
wish  so  to  do,  had  been  allowed  to  see  him  alone, 
he  being  free  from  all  control,  and  that  his  father 
had  had  full  access  to  him  ;  and  that  he  had  been 
frequently  asked  in  his  father^s  presence  to  exercise 
his  own  free  will,  and  to  depart  from  the  mission 
house,  but  that  he  refused  to  do  so.     On  these  hcts 
Sir  Mordaunt  Wells  ordered  the  infant  to  be  given 
up  to  his    father.     In    his   judgment.   Wells,  X, 
remarked  that  he  thought  it  must  be  held  that  the 
rule  established  in  England  as  to  the  discretion  of 
infants  did  not  hold  at  all  in  that  case  ;  aitd  •  that, 
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♦ 

under  Hindu  law,  and  the  law  adiflinistered  by  tlie 
High  Court,  a  flindu  parent  is  entitled  to  the  cus* 
tody  of  his  child  up  to  the  age  of  16  years.* 

It  is  not  very  clear  from  the  judgment  in  In  the 
matter  of  HimAauth  Bose^  what  reason  the   Judge 

■ 

had  for  saying  that  the  English  rules  as  to  the  ezer-' 
cise  of  his  discretion  by  an  infant  did  not  apply  in 
this  country.  The  question  as  to  whether  the 
Court,  when  deciding  as  to  the  custody  of  an  infant, 
can  take  into  consideration  the  wishes  of  the 
Infant,  has  been  much  discussed  in  England ;  and  in 
several  cases  it  has  been  held  by  English  Courts 
to  depend  upon  the-  degree  of  intelligence  of  the 
infant,  and  to  be  quite  independent  of  the  age  of 
majority.  Under  the  English  law,  as  Lord  Denman 
laid  down  m  R.  v.  Greenhill^^  "  when  an  infant  is 
brought  before  the  Court  by  habeas  corpus^  if  he  be 
of  an  age  to  exercise  a  choice,  the  Court  leaves 
liim  to  elect  where  he  will  go.  If  he  be  not  of  that 
ftge,  and  a  want  of  discretion  would  only  expose 
him  to  dangers  or  seductions,  the  Court  must  make 
an  order  for  his  being  placed  in  the  proper  custody." 

'  In  this  case  the  boy  Lad  attained  the  age  of  15  yeai*s,  which  (see 
canJky  Lecture  ir,  is  the  age  of  majority  of  Hindus  subject  to  the 
Bengal  school  of  law.  This  age  is  also  the  age  of  discretion  under 
the  Hindu  law.  See  Lecture  I,  and  Jumoona  Dassya  v.  Bama- 
9oandari  Dassya,  1  I.  L.  R.  C.  S.  289 ;  S.  C.  L.  R.  3  L  A.  72  ;  and 
25  W.  R.  C.  R.  235.  Bajendro  Narain  Lahoree  v.  Saroda  Soonduree 
Babee,  15  W.  R.  C.  R.  548. 

'  1.  Hyde  111.  See  Mayne*s  Commentaries  on  the  Indian  Penal 
Code  9th  ed.,  page  291 .  »    4  Ad.  &  Ell.  640. 
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It  is  now  sedUed  Isvw  in  England  that  no  choice 
can  be  made  at  all  events  by  a  female  infant  under 
the  age  .of  sixteen/  This  age  was  fixed  with 
reference  to  the  A.ct>*  rendering  penal  the  abduc- 
tion of  unmarried  girls  under  that  age. 

Applying  to  India  the  principles  which  guided 
the  English  Courts  in^  fixing  this  age,  it  is  clear 
that  a  male  infant  cannot  exercise  any  choice  with 
reference  to  the  custody  of  his  person  until  he  has 
attained  the  age  of  fourteen  years,  and  that  a 
female  infant  cannot  exercise  such  discretion  until 
she  has  attained  the  age  of  sixteen,  inasmuch  as  the 
Indian  Penal  Code^  defines  the  ofience  of  kidnap* 
ping  as  follows : — "  Whoever  takes  or  entices  any 
minor  under  fourteen  years  of  age  if  a  male,  or 
under  sixteen  years  of  age  if  a  femaip,  or  anj 
person  of  unsound  mind,  out  of  the  keeping  of  the 
lawful  guardian  of  such  minor  or  person  of  un- 
sound mind,  without  the  consent  of  such  guardian, 
is  said  to  kidnap  such  minor  or  person  from  lawful 
guardianship."  Kidnapping  being  an  offence  inde- 
pendently of  the  consent  of  the  minor,  the  legisla- 
ture has,  by  the  above  provision  in  the  Indian 
Penal  Code,  taken  away  from  male  minors  under 
the  age  of  fourteen,  and  from  female  minors  under 


«    See  In  re  Mary  Ellen  Edwards,  42  L.   J.  Q.  B.  102  ;  and   The 
Queen  v.  Howes,  30  L.  J.  M.  C.  47. 
«    24  and  25  Vict,  c.  100,  s.  55, 
*    ActXLV  of  1660,  seo.  361. 
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rates. 


the  age  of  sixteen,    any  Jiberty*  of   choice  with 
regard  to  the  custody  of  their  persons'. 

Certain  limited  powers  are  also  possessed  by  the  j'owen  of 

T»  1  I*       •  •  t  Presidency 

Presidency  Magistrates  with  respect  to  the  custody  JJjg»a- 
of  female  infants. 

Section  17  of  the  Presidency  Magistrates  Act' 
provides  that  "  upon  complaint*  made  to  a  Presi- 
dency Magistrate  on  oath  of  the  abduction  or  un- 
lawful detention  of  a  woman,  or  of  a  female  child 
under  the  age  of  fourteen  years,  for  any  unlawful 
purpose,  he  may  make  an  order  for  the  immediate 
restoration  of  such  woman  to  her  liberty,  or  of  such 
female  child  to  her  husband,  parent,  guardian,  or 
other  person  having  the  lawful  charge  or  govern- 
ment of  such  child,  and  may  comipel  compliance 
with  such^order,  using  force  if  necessary. 


*    See  Queen  y.    Vaughan.    In  the  matter  of  Ganes  Sundari  Debij 
5B.L.  R.4d0,  431. 

'  *    Act  IV  of  1877.  This  section  is  nearly  word  for  word  the  same  as 
sec.  31  of  Act  IV  (B.  C.)  of  1866. 


LECTURE  VII. 

THE  MAINTENANCE  OF  INFANTS. 

This  lecture  will  be  devoted  to  a  consideration  of 
the  powers  possessed  Jby  Courts  in  Bengal  to  pro- 
vide for  the  maintenance  of  infants,  either  by  com- 
pelling their  fathers  to  maintain  them,  or  by  appro- 
priating for  the  purpose  of  their  maintenance  funck 
capable  of  being  used  for  that  purpose. 

The  duty  of  guardians  to  provide  for  the  main* 

tenance  of  their  wards   apart  from  an    order  of 

Court,  and  the  powers  which' they  possess  for  that 

purpose,  will  I*  considered  in  a  future  lecture.* 

Duty  of         According  to  the  Hindu,'  Mahomedan  '  and  Eng- 

fatherto  ... 

Ss^JhH-  ^^^^  lB,y^s  alike,  it  is  the  duty  of  a  father  to  support 
^*^*  each  of  his  children  as  are  incapable  of  supporting 
themselves.  According  to  Mahomedan  law,  this 
duty  falls  on  the  father  alone.  Hindu  law  appa- 
rently extends  the  obligation  to  other  relations,* 
but  in  the  case  of  relations  other  than  the  father, 
the  obligation  of  supporting  infants  would,  amongst 
Hindus,  be  only  a  religious  obligation,  and  not 
enforceable  by  law.     In  fact,,  it  is  doubtful  how  far 

'  Lecture  IX. 

'  Strange*s  Hindu  Law,  chap,  iii,  p.  67. 

*  ISee  tiaillie*8  Digest,  455. 

*  See  Strange*a  Hindu  Law,  chap,  iii,  p.  67. 
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the  obligatioa  can  be  eafoi;ped  against  the  father,  if 
it  can  be  enforced  at  alL 

Where,  however,  there  are  circumstances  from  where  jm- 

thority  to 

which  it  can  be  reasonably  inferred  that  the  father  ^J|J'** 
has  given  his  infant  son  authority  to  contract  a  debt, 
ihe  father  may  be  liable  in  respect  of  the  debt  so 
contracted,  but  the  mere  mofal  obligation  to  main*- 
tain  his  child  affords  no  inference  of  a  legal  promise 
to  pay  his  debts.' 

Slighter  evidence  of  such  authority  will  appa* 
rently  be  required,  when  the  goods  are  necessaries, 
than  when  they  are  not  so ;  but  where  the  circum- 
stances do  not  imply  any  authority  to  incur  debts 
for  necessaries,  or  where  they  expressly  negative 
any  such  inference,  there  can  be  ng  liability,  as  for 
instance,  where  the  father  has  no  knowledge  of  the 
debts  being  incurred,^  or  where  the  son  has  an 
allowance.' 

Where  the  father  permits  his  children  to  live 
with  his  wife,  or  any  other  person,  apart  from  him, 
it  may  be  a  question  whether  by  so  doing  he  does 
not  authorize  his  wife,  or  such  other  person,  to  incur 
debts  for  necessaries  for  his  children/ 

The  father  might  also,  under  the  70th  section  of  The  indUu 

^  Contract 

Act,  %  70, 


>  See  MorHmore  v.  Wright,  6  M.  &  W.  486-7. 

*  Bee  Urmston  ▼.  Newcomen,  4  A.  &  E.  899. 

•  Crantz  v.  QUI,  2  Esp.  471. 

«  Rawlins  v.    Vandyke,  3  Esp.  2^2;  Cooper  t.  PhiUipi^  4   C.  & 
P.  581« 
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the  Indian  Gotftract  Act/  which  provides  that 
"where  any  person  lawfully  does  anything  for 
another  person,  or  delivers  anything  to  him,  not 
intending  to  do  so  gratuitously,  and  such  other 
person  enjoys  the  benefit  thereof,  the  latter  is  bound 
to  make  compensation  to  the  former  in  respect  of^ 
or  to  restore,  the  thing  so  done  or  delivered,"  be 
required,  at  any  rate  to  the  extent  that  the  criminal 
law  renders  him  liable  for  the  maintenance  of  his 
child,  to  recoup  a  person  who  had  supplied  neces- 
saries to  his  child.  This,  however,  is  very  doubtful. 
Although  the  English  law,  as  administered  by 
the  High  Court  in  its  Original  Civil  Jurisdiction, 
recognises  the  duty  of  the  father  to  maintain  and 
educate  his  infant  children,  that  Court  has  no  direct 
means  of  enforcing  this  obligation.^  The  Court 
can,  however,  as  we  shall  see  hereafter,  in  certain 
cases,  where  the  father  attempts  to  relieve  himself 
of  such  obligation  by  applying  to  the  maintenance 
of  his  child  separate  funds  belonging  to  that  child, 
indirectly  impose  upon  him  the  liability  of  provid- 
ing for  his  child  out  of  his  own  income. 
Duty  can  Tho  ouly  meaus  by  which  a  father  in  Bengal 
directly     cau  bc  dircctlv  compelled  to  maintain  his  infant 

enforced  •'  *" 

cnminai     childrcu  is  by  the   criminal  law,   which  forces  the 
father  to  provide  a  subsistence  for  his  children; 


crimiDal 
law. 


«    Act  IX  of  1872. 

*    See  remarks  of  Lord  EldoD,  L.  €.,  iii  W^ktky  v.  The  Duke  of 
Beav/orty  2  Buss,  at  p.  23. 
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but  lie  cannot  be  compelled  to  educate  tliem,  or 
even  to  support  tbem  according  to  his  own  station 
in  life.  A  bare  subsistence  is  all  that  he  can  be 
compelled  to  provide  for  them. 

The  Code  of  Criminal  Procedure,*  which  operates  The  proru 

*■  sioDS  of  the 

throughout  the  whole  of  Bengal   except  the  town  p"^"^"^^^ 
of  Calcutta,  provides'  as  follows : — "  If  any  gerson,  J^ecTlS 
having    sufficient  means,   neglects  or    refuses    to^^r 
maintain  his  wife,   or    legitimate    or    illegitimate 
child  unable  to  maintain  himself,  the  Magistrate 
of  the  District,  or  a  Magistrate  of  a  division  of  a 
District,  or  a  Magistrate  of  the  first  class,  may,  upon 
due  proof  thereof  by  evidence,  order  such  person 
to  make  a  monthly  allowance  for  the  maintenance 
of  his  wife  or  such  child  at  such  monthly  rate,  not 
exceeding  fifty  rupees  in  the  whole,    as  to  such 

Magistrate  seems  reasonable.  Such  allowance  shall 
be  payable  from  the  date  of  the  order. 

*'  If  such  person  wilfully  neglects  to  comply  with  how  lu- 
this  order,  such  Magistrate  may,  for  every  breach  of  order  eu- 

^  forced. 

the  order,  by  warrant  dii;pct  the  amount  due  to  be 
levied  in  the  manner  provided  foe  levying  fines,* 
and  may  order  such  person  to  be  imprisoned  with 
or  without*hard  labour  for  any  term  not  exceeding 


"     Act  X  of  1872,  •    Sec.  536. 

•  t.  e,,  by  distress  and.  sale  of  the  moTeable  property  of  the  father 
vifhin  or  without  thttdistrict  of  the  Magistrate  making  the  order,  see 
see.  307  of  Act  Xof  1872. 
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one  month  for  each  month's  allowance  remaining 
unpaid." 
of  S"w^"  The  Code  of  Criminal  Procedure*  also  provides 
*°^'  that,  on  the  application  of  any  person  receiving  or 
ordered  to  pay  a  monthly  allowance  under  the  aho?e 
provision,  and  on  proof  of  a  change  in  the  circum* 
stances  of  such  person,  his  wife,  or  child,  the  Magis* 
trate  may  make  such  alteration  in  the  allowance 
ordered  as  he  deems  fit,  provided  the  total  sum  of 
fifty  rupees  a  month  he  not  exceeded. 

Thus  at  any  time  the  maintenance  allowance  can 
be  either  increased  or  reduced5  but  only  on  proof 
of  a  change  of  circumstances  in  the  person  by 
whom,  or  the  person  for  whose  benefit,  the  payment 
is  made.  This  provision  cannot  be  used  as  a  means 
of  reviewing  the  Magistrate's  decision  except  upon 
proof  of  facts  which  have  occurred  since  the  date 
of  the  order. 

There  is  no  appeal  from  an  order  made  by  the 
Magistrate  requiring  a  person  to  make  a  monthly  a 
allowance  for  the  maintenance  of  his  wife  or  child;' 
but  if  there  be,  any  material  error  in  the  proceed- 
ings, the  order  may  be  revised  by  the  High  Court' 
To  whom        Where  a  father  has  been   ordered  to  Provide  for 

the  allow-  * 

Sr^id.^   the  maintenance  of  his  infant  child,  the  Code  of 
Criminal  Procedure  does  not  say    to    whom    the 

•  Act  X  of  1872,  sec.  537. 

•  Sevi  the  Queen  v.  Gkolam  Hossein  Chowdry^  W.  R.  Cr.  R.  10. 

•  See  Act  X  of  1872,  aec.  297. 
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monthly  allowance  is  to  be\paid-  » Presumably  the 
mother,  and  on  her  death  the  person  entitled  after 
her  to  the  custody  of  the  infant,*  would  generally  be 
entitled  to  receive  the  allowance,  but  the  Magistrate 
can,  in  the  exercii;e  of  his  discretion,  permit  any 
other  person  to  receive, the  allowance  for  the  infant. 
The  Criminal  Procedure  Code*  further  provides,* 
that  a  copy  of  the  order  of  maintenance  shall  be 
^ven  to  the  person  for  whose  maintenance  it  is 
made,  or  to  the  guardian  of  such  person ;  and  that 
it  shall  be  enforceable  by  any  Magistrate  in  any 
place  where  the  person  to  whom  the  order  is  ad- 
dressed may  be,  on  the  Magistrate  being  satisfied 
as  to  the  identity  of  the  parties  and  the  nonpay- 
ment of  the  sum  claimed. 

« 

Provisions,  almost  word  for  word,  identical  with  Jh®  Preai- 

'  '  dency 

those  contained  in  the  Criminal  Procedure  Code,  Satei'Act. 
with  reference  to  the  maintenance  of  wives  and 
children,  are  now  made  applicable  to  Calcutta  by 
the  Presidency  Magistrates'  Act,*  which  came 
into  operation  on  the  1st  of  April,  1877.  That 
Act  provides*  as  follows : — "  If  any  person,  having 
sufficient  means,  neglects  or  refuses  to  maintain  his 
wife,  or  his  legitimate  or  illegitimate  child  unable 
to  maintain  itself,  a  Presidency  Magistrate  may, 
upon   diie  proof  thereof  by  evidence,   order  such 

'    As  to  the  right  of  custody  of  iofants,  see  ante  Lecture  II. 
«    Act  X  of  1872.      •  »    Sec.  538. 

*    IV  of  1877.  »    Sec.  234. 
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person  to  make  a  monthly  allowance  for  the  main- 
tenance of  his  s^id  wife  or  child,  or  both,  at  such 
monthly  .rate  not  exceeding  fifty  rupees  in  the 
whole,  as  snch  Magistrate  thinks  fit,  and  to  pay 
the  same  to  such  person  as  the  Magistrate  from 
time  to  time  directs.'  Such  allowance  shall  be  pay- 
able from  the  date  of  i}ie  order. 

"  If  any  person  so  ordered  wilfully  neglects  to 
comply  with  the  order,  a  Presidency  Magistrate  may, 
for  every  breach  of  the  order,  issue  a  warrant  for 
levying  the  amount  due  in  manner  hereinbefore'  pro- 
vided for  levying  fines  ;  and  may  sentence  such  per- 
son for  each  month's  allowance  remaining  unpaid  to 
imprisonment  for  any  term  not  exceeding  one  month. 

On  the  application  of  any  person  receiving  or 
ordered  to  pay  a  monthly  allowance  under  the  above 
provision,  and  on  proof  of  a  change  in  the  circum- 
stances of  such  person,  his  wife  or  child,  the 
Magistrate  may  make  such  alteration  in  the  allow- 
ance ordered  as  he  thinks  fit,  provided  the  monthl/ 
irate  of  fifty  rupees  be  not  exceeded.''* 

The  Presidency  Magistrates'  Act  also  provides,* 
that  a  copy  of  the  order  of  maintenance  shall  be 


»  Namely,  by  distress  and  sale  of  any  laoTeabie  property  belonging 
to  8ucb  person  either  witbiii  or  without  the  jurisdiction  of  the  Magis* 
trate  making  the  order.    See  sec,  185  of  Act  IV  of  1877. 

*  Act  IV  of  1877,  sec.  235.  This  proyision  is  an  improvement 
upon  the  old  law,  which  permitted  only  a  reduction,  and  nnder  no 
circumstances  an  increase,  in  the  allowance.  See  Act  IV  of  1866^ 
sec.  30.  »    Sec.  236. 
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given  without  fee  to  the  fterson  in  whose  favour 
it  is  made,  or  to  his  guardian  (if  any);  and  that 
sucli  order  shall  be  enforceable  by*  any  Magistrate 

« 

in  any  place  where  the  person  against  whom  it 
is  made  may  be,  on  such  Magistrate  being  satisfied 
as  to  the  identity  of  the  parties  and  the  nonpay- 
ment of  the  allowance  due. 

The  provisions  contained 'in  the  Criminal  Proce- 
dure Code  and  the  Presidency  Magistrates'  Act  with 
reference  to  the  maintenance  of  wives  and  children, 
apply  to  all  persons  of  whatever  nationality  resid- 
ing in  Bengal.  * 

The  obligation  ^^hich  the  criminal  law  imposes 
*  upon  the  father  is  necessarily  of  an  imperfect  descrip- 
tion. The  most  that  the  Criminal  Courts  can  give 
is  a  bare  subsistence,  and  they  cannot  compel  the 
father  to  pay  anything  towards  the  child's  education. 
As  soon  as  the  child  is*able  to  support  himself,  how* 
ever  young  he  may  be,  either  by  his  own  labour 
•or  by  any  fund  which  he  may  acquire,  the  Criminal 
Courts  cease  to  have  any  power  to  compel  the 
father  to  maintain  him. 

Let  us  now  see  what  powers  are  possessed  by  Power  of 

.  '^   Civil 

the  Civil  Courts  to  provide  for  the  maintenance  c<>*^^- 
of  infants, 

Where    the  infants   are  wards  of  the  Court  of  court  of 
Wards,  that  Court  has,  as  we  have  seen,*  ample 

*  Ante,  pp.  114  and  130. 
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powers  to  provide^for  tli»  maintenance  and  education 
of  the  infant  out  of  the  income  of  his  estate,  and 
that,  apparently,  whether  or  not  the  father  may 
be  alive,  and  able  to  maintain  the  infant  and  provide 
for, its  education  out  of  his  own  funds. 
Act  XL  of  It  is  not  very  clear  what  provision  the  legisla- 
ture  intended  to  make ^  for  the  maintenance  and 
education  of  infants,  of  whose  estates  a  certificate 
of  administration  has  been  granted  by  a  Civil  Court 
in  pursuance  of  the  powers  given  to  it  by  Act  XL 
of  1858.* 

Where   a   certificate  has   been   granted  to  the 

Public  Curator  or  to  another  person   under  the 

« 

provisions  of  Section  10  of  that  Act,  the  Court 
may*  fix  such  allowance  as  it  may  think  proper 
for  the  maintenance  of  the  minor;  and  such  allow- 
ance is  to  be  paid  to  the  guardian  of  the  infant 
by  the  Public  Curator  or  otlier  person  to  whom 
the  certificate  has  been  granted  under  the  above 
provisions.  But  where  a  certificate  of  adminis- 
tration has  been  granted  under  the  provisions 
•of  Section  7  of  that  Act  to  a  person  entitled  to  have 
charge  of  the  minor's  property  by  virtue  of  a 
will  or  deed,  or  to  a  near  relative  of  the  minor,  and 
a  guardian  of  the  infant's  person  has  been  appoint- 
ed under  the   same   section,   no  express  power  is 


'    Ante^  Lecture  IV. 

'    Act  XL  of  1858,  sec.  11,  see  ante.  Lecture  IV. 
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given  to  the   Civil  Court  to  fix  flie   amount  pay- 
^le  by  the  certificate-holder  to   fhe   guardian  for 
the  purposes  of  the  maintenance  and   education  of 
the  infant.    Certificate-holders  of  this  last  mentioned 
description  would,   therefore,  be  in  the  position  of 
ordinary  guardians  with  respect  to  the  maintenance 
of  the  infants  whose  estates.they  are  administering, 
and  would  be  required  to  provide  out  of  the  income 
of    the    minor's  estate   for   his   maintenance    and 
education   in  a  manner  suitable  to  his  position  in 
life.*     The  Civil  Court  exercises  a  general  superin- 
tendence   over  the   education   of   minors  brought 
*  under  the  operation  of  Act  XL  of  1858,  and  would, 
therefore,  be  able  to  control  and  fix  the  amount 
requisite  for  their  education. 

These  are  the  powers  exercised  by  Courts  in  the  ^thrn^" 
mofussil  with  respect  to  the  maintenance  of  infants. 
The  High  Court,  as  we  saw  in  the  fifth  lecture,  has 
apparently  power  to  appoint  guardians,  at  least  to 
European  British  subjects,  if  not  to  persons  of  all 
nationalities,  throughout  Bengal,*  a^^d  this  power 
given  to  the  High  Court  by  its  Charter  might  pos?. 
sibly  be  considered  to  include  the  power  to  allot 
maintenance  to  an  infant.  There  is,  however,  this 
difficulty,  namely,  that  even  if  the  High  Court  can 
appoint  guardians  of  infants  not  subject  to  its 
ordinary  original  jurisdiction,  it  is   very   doubtful 


'  See  posiy  Lecture  IX. 


'  See  a«/e,  Lecture  V. 
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whether  that  Court  has  ^ny  power  to  administer 
the  estates  of  such  iufants/  aad  without  sqch  powec 
over  the  infants'  property  being  given,  the  High 
Court  cannot  make  anj  provision  for  the  infant^' 
maintenance.  Where,  however,  the  infant  has 
property  in  Calcutta,  or  the  infant  is  residing  in 
Calcutta,  the  High  Court,  in  the  exercise  of  its 
ordinary  original  civil  jurisdiction,  has  abundant 
powers  for  the  purpose  of  providing  for  the  main- 
tenance and  education  of  the  infant. 

The  exercise  of  these  powers  is  regulated  by 
principles  similar  to.  those  which  guide  the  Court 
of  Chancery  in  allottin^i:  maintenance  to  infants: 

The  application  for  maintenance  should  be  by 
petition,  and  it  may  be  granted  without  a  referencei 
and  although  there  is  no  suit  pending.^ 
There  miMt  To  ompower  the  Court  to  make  an  order  with 
fand  or  in-  referouco  to  the  maintenance  of  an  infant,  it  is 
necessary  that  the  infant  should  possess  a  clear 
fund  or  income  applicable  to  the  purpose,^  and 
that  the  interest  of  the  infant  in  such  fund  or  in- 
come should  be  vested  in  possession/ 


come. 


»  See  High  Court  Charter,  1865,  sec.  17  ;  High  Court  Charter,  1862, 
sec.  18 ;  and  Supreme  Court  Charter,  1774,  clause  25. 

*  Ex  parte  Whitfield,  2  Atk.  316  ;  Ex  parte  Chambers  1  R.&M. 
580 ;  see  also  In  the  matter  of  BiUan,  I.  L.  R.  2  Calc.  357. 

*  Warter  v.  ,  13  Ves.  92. 

*  See  Simpson  on  the  Law  .of  Infants,  p.  242.  Macpherson  on 
Infants,  p.  241.  As  to  the  vesting  of  legacies,  see  Part  xiii  of  the  Indian 
Succession  Act  (X  of  1865),  and  the  Hindu  Wills  Act  (XXI  of  1870). 
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Before  any  part  of  thf  infant's  income  can  be 
applied  to  its  maintenance,  provision  must  be  made 
for  any  debts  or  charges  affecting  the  infant's  estate, 
and  no  maintenance  can  be  allowed  where  the  fund, 
which  may  become  applicable  to  that  purpose, 
depends  on  the  doubtful  result  of  accounts.     How- 

•  ever,  where  the  Court  can  see  clearly  that  there 
will,  after  the  taking  of  such  accounts,  be  a  certain 
balance  left  to  the  infant,  maintenance  not  exceed- 
ing the  income  of  that  certain  balance  may  be 
ordered.* 

Where  the  infant  is  entitled   to  immediate  pay- 

•  ment  of  the  interest  of  a  fund,  maintenance  can  be 
allowed  out  of  such  interest.^ 

Provided  the  infant  has  Vk  vested  interest   in   the  Mainte- 


nance can 


corpus  or  property,  and  the   income  of  such  pro- be  given  in 

in  spite  of 

perty  is  not  payable  to  any  other  person,  the  Court  direction 
can  provide  out  of  such  income  for  the  maintenaace  ^*^^ 
of  tlie  infant,  although  the  person  through  whose 
will,  gift,  or  settlement  the  infant  has  become 
entitled  to  the  property -has  expressly  directed 
that  the  income  of  the  property  shall  be  accumu- 
lated during  the  minority  of  the  infant.^  It  is 
immaterial  whether  the  instrument  creatine:  the 
infant's  interest  in  the  property  contains  any  direc- 
tions for  lis  maintenance. 


*     Warier  y. 


13  Ves.  92. 


«    Boycott  V.  Cotton,  I  Atk.  552. 
'    Stretch  v.  WaiktM,  1  Mad^  253. 
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In  one  case,' Tttliere  a  father  gave  a  legacy  ab- 
solutely to  each  of  bis  infant  daughters,  and  direct- 
ed the  interest  to  be  accumulated  during  minoritj, 
except  a  small  sum  "  to  find  her  in  clothes,  &c.," 
Sir  T.  Plunkett,  V.  C,  said,  that  the  legacies  being 
vested,  the  Court  would  allow  what  was  necessarv 
for  the  infantas  maintenance. 
Interest  of     The  iutcrcst  of  the  infant  in  the  property  must 

infant  must  i       1  ./ 

be  vested,  fco  a  prcseut  vestcd  one.  No  provision  can  be 
made  for  an  infant's  maintenance  out  of  a  gift  whicli 
is  vested  but  the  payment  of  it  is  postponed,'  or 

Exceptions  out  of  a  Contingent  gift,^  except  whdte  the  instru- 
ment of  donation  itself  provides  for  the  mainte- 
nance of  the  infant  (in  which  case  maintenance  can 
always  be  allowed*),  or  where  the  gift  is  one  made 
by  the  father,  or  by  some  other  person  standing  in 
loco  parentis  to  the  infant,  apd  the  infant  is  other- 
\?ise  unprovided  for,^  or  it  is  a  gift  to  a  class,  all  or 
some  of  whose  members  must  take,  or  it  is  a  gift 
to  a  class  or  an  individual,  and  the  donees  overin 
default  of  the  class  or  individual  taking  consent  to 
maintenance  being  given.® 


>  Stretch  v.  Watkins,  1  Mad.  253. 

*  See  Festing  v.  Allen^  5  Hare  577. 

'  See  Butler  v.  Freeman,  3  Atk.  58 ;  and  cases  collected  in  Simpson 
on  the  Law  of  Infants,  p.  245  note  (n.)  • 

*  See  Lyddon  v.  Lyddou,  14  Ves.  558 ;   Ellis  v.  Maxwell,  3  Beav. 
587  ;  Poulett  t.  Poulett,  6  Mad.  167. . 

*  See  Simpson  on  the  Law  of  Infants,  p.  246  ;  Macpherson  on  tbe 
Law  of  Infants,  p.  234. 

'  See  Simpson  on  the  Law  of  Infants,  p.  253. 
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Maintenance  may  appaSbntly/HSe  given  whether 
or  not  there  is  a  possibility  of  Vuture  members  of 
this*  class  coming  into  existence.    In   one   case/ 
where  a  grandfather  left   property  to  his  grand- 
children, the  children  of  his  son  and  daughter,  and 
directed  that  the  income  of  such  property  should 
be  accumulated  during  the  lifetimes  of  his  wife, 
son,  and  daughter,  after  whose  deaths  the  property 
was  to  be  divided  amongst  the  grandchildrea  on  their 
attaining  the  age  of  twenty-one  years,  the  Court, 
after  the  deaths  of  the  wife  and  sod,  but  during  the 
lifetime  of  the  daughter,  allowed  maintenance  to 
one  of  the  grandchildren  out  of  the  income  of  the 
property. 

Lord  Eldon  seems,  however,  to  have  been  of  a 
contrary  opinion,  and  to  have  considered,  that  if 
the  class  were  capable  of  expansion,  by  future 
members  of  it  coming  into  existence,  no  mainte- 
nance could  be  allowed  out  of  the  income  to  present 
members  of  the  class  f  but  Lord  Eldon's  opinion  is 
not  now  followed.* 

« 

As  we  have  seen  above,  a  father  is  bound  to  indireer 

means  of 

maintain  his  infant  children,  whether  or  not  they  «>mpemDg 

'  •'   iather  to 

possess  separate    property,  and  there  be  in    the^JiSJ^ 
instrument  by  which  they  obtain  such  separate  pro- 


*  McDermott  v.  Kealy^  3  Rus8.264  n. ;  Brandon  t.  Atton^  2  T.  &  C. 
C.  C.  80. 

'    Lomax  v.  Lomax,  11  Ves.  48. 

*  See  Simpson  on  the  Law  of  Infaiits,  p.  262. 
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perty  a  provisioD, oV  a dir^tion  for  their  maintenance. 
This  obligation  dojfs  not  extend  to  the  mother,^  or  to 
any  persou  other  than  the  father,  and  it  is  an  obliga- 
tion which  cannot  be  directly  enforced  by  a  Civil 
Court ;  but  the  Court  can  indirectly  enforce  it  by 
preventing  or  superintending  the  appropriation  of 
the  infants'  Ainds  for  the  purpose  of  their  mainte* 
nance. 
ciisos  There  are,  however,  a  few  cases  in   which  the 

where 

Court  will  Court  will  make  an  allowance  for  an  infant's  main- 
^'u»^^\  tenance  out  of  funds  belong ing  to  the  infant  even 
Ihir^iigiiw-  during  the  lifetime  of  the  father  of  the  infant.  Where 

time  ot-oi*  •  !•'  Ill 

father.  the  father  is  not  m  such  circumstances  as  to  be  able 
to  give  his  child  such  an  education  as  is  suitable 
to  the  fortune  of  such  child,  the  Court  would  order 

Where      maintenance  out  of  the  child's  own  fands.'      It  is 

futlier's  in- 

not  necessary  that  the  father  should  be  an  insolvent 
or  absolutely  unable  to  support  his  children  at  aU. 
The  Court  requires  that  the  infants  should  bs 
brought  up  in  a  manner  suitable  to  the  position  - 
which  they  will  occupy  on  coming  in  to  their  for- 
tunes, and  if  the  father  has  not  an  income  suflScient 
for  the  purpose,  recourse  must  be  hod  to  the  chil- 
dren's funds.  What  such  suitable  manner  is,  depends 
upon  the  circumstances  of  each  particular  case,  and 
the  amount  of  the  infiint's  separate  property. 


come  H  iQ- 
suflkieut. 


»     Dan.  Ch.  Pr.,  5th  edii.,  p.  1201, 

"    Sec  Duckworth  v.  Bnckworth^  I  Cox.  80. 


/ 
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In  one  case*  Sir  W.  Gr%t:,  mJ JR.,  said,  that  it 
would  be  a  harsh  thing  for  the  Court  to  oblige  the 
father  to  put  down  his  establishment  in  any  part  to 
educate  his  children  when  they  have  incomes  of 
their  own.  A  father  cannot,  where  his  children 
have  incomes  of  their  own,  be  required  to  stint 
himself  and  alter  his  own  mode  of  Uving  for  the 
purpose  of  giving  them  a  maintenance  or  education 
suitable  to  their  independent  fortunes. 

Another  exception  to  the  rule  that  a  father  must  where 

other 

maintain  his   children,  whether  or  not  they  possess  children 

*'    ^  unprovid- 

property  in  their  own  right,  is  where  not  to  allow  ^  ^^'^• 
maintenance  would  be  a  hardship  upon  the  father's 
other  children.  The  leading  cases  on  this  subject 
are  those  of  Soste  v.  Prat^  and  Andrews  v.  ParHng- 
ton.*  In  the  former  case,  jthe  family  of  the  father  was 
a  large  and  increasing  one.  By  a  will,  upon  which 
a  hard  construction  was  put  by  the  Court,  only 
the  children  bom  before  a  certain  time  were  provided 
f&,  and  in  such  will  there  was  an  express  direction 

« 

for  maintenance.  The  Lord  Chancellor,  on  the 
9^ikonty  of  Andrews  v.  ParHngtoUy^  allowed  main- 
tenance/ observing  that  the  ability  of  the  father 
must  depend  upon  the  number  of  his  children, 
and  that  by  refusing  maintenance  he  should  only 
be  accumulating    for  the   children  who   took   the 

>    JerwUe  ▼.  SUk,  G,  Cooper  52.  *    3  Ves.  733. 

'    3  B.  C.  G.  60.    See  also  note  (I)  to  1  B.  C.  G.  386,  Belt's  editioD. 

*    3B.  C,  C.60;  S.  C.  2Gox223. 
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whole  of  the  preverty,  ^nd  diminishing  tiie  funds 
the    father  had  in  maintaining  the  children  the 
Court  was  obliged  to  leave  unprovided  for. 
Where  Where  in  an  ante-nuptial  settlement  there  are 

trust  for  1  •    •  /»  1  • 

mainte-     exuTess  trusts  aud  provisions  for  the  maintenance 

nance  in 

setSc^t  ^^  *^^  offspring  of  the  proposed  marriage,  the  father 
is  entitled  to  have  such  trusts  carried  out  This  is 
a  matter  of  contract,  and  has  apparently  no  reference 
to  the  father's  ability  to  support  the  children.  If 
the  language  of  the  settlement  expresses  merely 
a  power  to  apply  the  income  or  any  part  thereof  to 
the  maintenance  of  the  children,  then^the  father  is 
not  entitled  to  cpaintenance/ 

This  doctrine  will  not  be  extended  to  the  case 
of  a  voluntary  post-nuptial  settlement' 
whfre  gift  Where  a  fund  is  expressly  given  to  a  father  * 
formatn-  for  tho  maintenance  of  his  children,  he  can,  al- 
though of  sufficient  ability  to  support  the  child  out 
of  .his  other  income,  resort  to  that  fund  for  the 
maintenance  of  the  children. 

A  gift  of  this  description  is  intended  as  a  bounty 
to  the  father,  and  not  to  the  child,  and  amounts  to 
a  legacy  to  the  former;  and  where  the  fund  is  given 
to  trustees  or  to  the  mother,*  or  to  any  other  person,* 

'    Per  Kinderslej,  V.  C,  in  Ransome  v.  Burgess^  L.  B.  3  Eq.  780. 
«    Re  Kerrison's  Trusts^  L.  R.  12  iJq.  422. 
»    Andrews  v.  Partington^  3  B.  0.  0.  60 ;  S.  C,  2  Cox.  223. 
^    Hamley  t.  Oilbert^  Jac.  361 ;  and  ThursUm  v*  ^isingioUj  note  to 
Jac.  361. 
*    Berkeley  v.  Swinburney  6  Sim.  613* 
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for  the  same  purpose,  the  fi^hev'Qfflhhility  is  relieved 
by  the  gift,  and  he  can  insist  upon  its  being  applied 
to  the  purpose  for  which  it  was  given, — ^namely,  the 
maintenance  of  the  child.  ^ 
The  obligation  which  the  law  imposes  upon  the  obligation 

*  *  to  maintain 

f&ther  to  maintain  his  children  out  of  his  own  funds,  ®f  •**  ?°*y 

'  where  he 

even  where  they  possess  an  income  of  their  own,  cSt^y. 
exists  only  where  the  father  enjoys  the  care  and 
custody  of  their  persons  and  the  superintendence 
of  their  education.  Where  the  Court  has  in  con- 
sequence of  his  misconduct  interfwed  with  the 
father's  rig'ht  to  the  custody  of  them,  or  where  the 
father  has  himself  waived  that  right  in  favour  of 
some  other  person,  the  private  fortunes  of  the  in- 
fants must  be  applied  to  their  maintenance,  qtiite 
independently  of  the  question  whether  the  father  is 
of  sufficient  ability  to  support  them.  Lord  Eldon 
says  in  Wellesley  v.  Duke  of  Beaufort  :^  **  I  am  not 
aware  of  any  case  in  which  the  Court,  where  it  has 
taken  away  from  the  father  the  care  and  custody  of 
his  children,  has  called  in  aid  of  their  own  means 
the  property  of  the  father ;"  and  in  the  case  of  Lj/ons 
V.  Blenkin^^  which,  as  we  saw  in  the  fifth  lecture,  is 
the  leading  case  on  the  question  of  the  waiver  by 
the  father  of  his  right  to  superintend  the  education 


^    See  cases  cited  at  p.  272,  note  (S)  of  Simpson  on  the  Law  of 
Infants ;  and  see  Macpherson  on  the  Law  of  Lifants,  p.  245. 

'    2Ru8S.  29.  »    Jac.245. 
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of  his  children,  tnaintei^iice  was  given  out  of  the 
children's  own  formnes. 

Whether  or  not  the  father  has  lost  the  right  to  the 
custody  of  his  children,  either  hy  waiver  or  by  his 
misconduct,  he  still  remains  liable  to  the  provisions 
contained  in  the  Criminal  Procedure  Code'  and 
the  Presidency  Magistrates'  Act'  with  respect  to 
their  maintenance. 

The  principles  upon  which  the  Court  acts  in  allow- 
ing maintenance  to  infants  form  a  guide  to  trustees 
and  the  guardians  of  infants,  as  the  maintenance  of  the 
infants  under  their  charges  in  cases  where  no  apph' 
cation  has  been  made  to  the  Court.  It  is,  as  we 
shall  see  hereafter,  the  duty  of  all  guardians  of 
infants  to  see  that  their  wards  are  maintained  and 
educated  in  a  manner  suitable  to  their  position  ia 
life,  and  in  making  provision  for  this  purpose,  they 
must  apply  the  principles  which  influence  the  Court 
when  considering  the  question  of  an  infant's  maio- 
tenance. 

We  will  now  see  out  of  what  funds,  to  what 
amount,  and  for  what  period  the  Court  will,  in 
cases  where  it  considers  that  recourse  can  properly 
be  had  to  the  infant's  own  funds  for  his  mainte- 
nance, make  such  provision. 
Funds  from  As  a  general  rule,  and  apart  from  special  circum- 
DM^^wui  stances,  the  income  of  the  infant's   estate  should 

be  given.     — — — — — * 

1    Act  X  of  1 872, 860.  536,  see  avfe,  p.  247. 
•    Act  IV  of  1877,  sec.  234,  see  ante,  p.  249. 
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alone  be  applied  to  Lis  m^t^tenaf/(Jb  and  education, 
and  no  encroachment  should  ht\  made  upon  the 
principal.  Trustees  would  rarely  be  allowed  any 
payment  made  by  them  in  excess  of  the  income  of 
the  fond,  but  where  the  income  is  not  a  constant 
one,  or  the  result  disappoints  a  reasonable  expecta- 
tion of  what  that  income  ^would  be,  the  trustees 
would  be  allowed  what  they  had  properly  expended 
in  view  of  the  probable  income  of  the  estate.^ 
In  some  cases  trustees  can  employ  the  surplus 
accumulation  of  the  imcome  of  the  fund  to  the 
maintenance  of  the  cestui  que  trtisi^^  but  their 
powers  in  this  respect  depend  upon  the  construction 
of  the  instrument  creating  the  trust*  Where  there  is 
an  express  power  in  the  instrument,  the  trustees 
can  exercise  it  according  to  their  discretion ;  but 
where,  on  the  other  hand,  the  instrument  places  the 
accumulations  on  the  same  footing  as  the  capital 
fund,  neither  the  trustees  nor  the  Court  can  break 
in  upon  the  accumulations,  except  in  the  same 
events  as  would  justify  them  breaking  in  on  the 
capital.* 

Where  there  is  more  than  one  fund  from   which  where 
mamtenance   can   be   taken,  the   fund,   the  takmg  one  fund, 
from  which  would  be  the  least  likely   to   diminish 


'     See  StDipson  on  the  Law  of  Infants,  p.  276. 
'    Sec  Edward*  v.  Grove,  2  D.  F.  &  J.  210. 
'    Sec  Ex  parte  AicKiy,  1  Ba.  &  B.  405. 
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the  property  whics  the  wiinor  would  come  into  od 

attaining  his  maj^ity,  should  be  selected.^ 

iwo^**"         There  §ire  certain  cases  where  the  Court  will  per- 

of'ca^tei?  mit  maintenance  for  a  minor  to  be  taken  out  of  the 

capital  of  his  property.'     It  is,  however,  never  wise 

for  the  manager  or  guardian  of  the  minor's  estate 

or  a  trustee  of  property  of  which  he  is  a  cesttd 

que  trusty  to  entrench  on  the  minor's  capital  without 

receiving  the  sanction  of  the  Court,^  as  even  if  he 

were  right  in  breaking  in  upon  the  capital  he  maj 

have  to  bear  the  costs  of  subsequently  obtaining 

the  sanction  of  the  Court,  if  there  be  a  deficiency  of 

assets/    It  is  not  necessary  that  a  suit  should  be 

brought,  or  a  reference  directed,  for  the  purpose  of 

obtaining  such  sanction.'^ 

When  pro-     Whcro  the  infant's  property  is  very  small,  and 

small.       ^^Q  income  of  it  insufficient  to  maintain  the  infant 

or  to  give  him  a  suitable  education,  the  Court  will 

break  in  on  the  principal.^    It  will  also  do  so  where 

vMcement.  ^  ®^"^  ^^  moucy  is  noccssary  for  the  purpose  of 
setting  the  infant  up  in,  or  educating  him  for,  a 

'  See  Simpson  oa  the  Law  of  Infants,  p.  294.  Macpheraon  on  the 
Law  of  Infants,  p.  252. 

*  See  Simpson  on  the  Law  of  Infants,  p.  282. 

'  It  is,  howeyer,  clear  that,  if  an  executor  or  trostee  does  without 
application  what  the  Court  would  have  approved,  he  will  not  be  called 
to  account,  and  forced  to  undo  that,  merely  because  it  was  done  with- 
out application.    See  Lee  y.  Brown^  4  Vesej  369. 

*  RobUon  y.  Killey^  30  Beav.  520. 

**    See  £x  parU    Whitfield^  2  Atk.  316 ;  Ex  parU  Chambers^  1  B. 
&  M.  580. 

'    See  Barlow  y.  Grants  1  Yem.  255. 
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business  or  profession,  or  i|tber^3^tiB  advanciug  kitn 
in  life.'  Sums  of  money  for  |lie  maintenance, 
education,  or  advancement  of  infants  may  also  be 
raised  out  of  tbeir  reversionary  or  contingent 
interests  in  property  by  means  of  a  scbeme  of 
insurance  or  otherwise.*  The  Court  would,  how- 
ever, be  very  reluctant  to  allow  a  sale  of  the  infant's 
real  property  if  it  could  possibly  be  avoided,  and 
in  preference  to  a  sale  would  allow  the  moiiey  to 
be  raised  by  mortgage  of  the  property. 

The   amount  of    maintenance  which  the  Court  Amount 

.  ^  ^  ^  allowed. 

will  allow,  or  the  guardian  may  with  safety  expend, 
for  the  maintenance  of  an  infant  depends  upon  the 
age,  the  rank,  the  fortune,  and  the  expectations  of 
the  infant.  It  must  be  sufficient  to  give  to  the 
infant  a  maintenance  and  education  suitable  to  the 
position  which  he  will  occupy  on  coming  of  age. 

In  awarding  maintenance  to  an  infant  out  of  his 
own  income,  the  Court  will  often  grant  a  sum  larger 
than  is  requisite  for  his  own  maintenance  and  edu- 
cation, when  his  father  or  mother  is  in  indigent  cir- 
cumstances^ or  where  his  infant  brothers  or  sisters 
are  unprovided  for/    The  reason  for  this  is,  that  the 


'  See  Re  Lane^  17  Jur.  219  ;  Re  Clark,  17  Jar.  362;  and  cases 
collected  in  Simpson  on  tbe  Law  of  Infants,  p.  284  note  (v) ;  and  see 
Macpberson  on  the  Law  of  Infants,  pp.  252,  255. 

*  See  fVitte  v.  Palin,  L.  R.  14  Bq.  251. 

*  Allen  Y.  Coster,  1  Beay.  202 ;  Macpherson  on  Infants,  p.  250. 

*  WelUsley  y.  Duke  of  Beaufort,  2  Buss,  28 ;  Tweddell  v.  Tweddm^ 
Turn.  &  R.  13. 

34 
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Court  considers  ikfor  tm  benefit  of  the  infant  that 
his  home  should  Ve  made  a  comfortable  one^  and 
that  his  brothers  and  sisters  /should  be  brought  up 
to  such  situations  as  reflect  credit  upon  him. 

Where  tlie  infant  is  married,  provision  must  also 
be  made  out  of  his  income  for  the   support  of  his 
wife  and  children.' 
Increase  of     Tho  Court  has  full  powcr  to  increase  the  amount 

allowance. 

Provision  of  maintcnapce  allowcd  for  the  infant  according;  as 

for  special  ° 

t^e!"*"'"  ^^^  needs  require  it,  and  additional  provision  may 
sometimes  be  granted  for  special  expenditure,  as 
for  instance  the  marriage  of  the  infant,  or  for  the 
purpose  of  supporting  charities,  or  keeping  up  the 
worship  of  the  ancestral  deity,  or  for  the  perform** 
ance  of  the  shrads  of  the  infant's  ancestors  or  of 
his  relations ;  in  fact,  for  the  purpose  of  providing  for 
all  such  proper  obligations  as  the  infant,  were  he 
an  adult,  would  be  morally  bound  to  perform. 

Pa4  roaiiH  Maintenance  can  be  given  at  any  time  after  the 
infant  has  come  into  possession  of  the  property, 
and  past  maintenance  may  also  be  given ;  but  such 
past  maintenance  must  have  reference  not  to  the 
time  when  the  order  is  made,  but  to  the  time  when 
the  money  was  expended  for  the  maintenance  of 
the  infant.' 

*  In  the  cafle  of  Mahomedana,  where  the  wife  is  too  yoang  for 
matrimonial  intercourse,  ahe  baa  no  right  of  maintenance  from  her 
hfpbaud,  whether  she  be  living  in  his  house  or  not.  In  the  mailer  of 
Khat^'a  Bibi,  5  B.  L.  R.  567. 

>     ChapliH  V.  Chaplin,  3  P.  W.  368, 


tenance. 
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There  is  this  difference  5)etweeiran  allowance  for 
future  maintenance  and  an  a^Jowance  for  past 
maintenance,  namely,  that  the  latter  can  only  be 
granted  for  the  sums  actually  expended.  It  is  not 
necessary,  however,  to  take  an  account  of  the  actual 
sums  expended  by  the  guardian,  but  an  enquiry 
must  be  made  as  to  the  scale  of  expenditure  upon 
which  the  infant  was  maintained,  and  an  allowance 
can  be  granted  upon  that  scale.^ 

As  a, general  rde,  the  father  of  the  infant  will  not 
be  allowed  anything  in  respect  of  past  maintenance, 
but  this  may  be  done  under  special  circumstances, 
as  where  he  is  in  embarrassed  circumstances,  or 
has  incurred  a  debt  for  maintenance,  or  is  not  of 
ability^  having  regard  to  other  children  unprovided 
for.'  It  may  also,  it  seems,  be  given  to  the  father 
if  there  is  a  trust  for  maintenance  in  the  mar- 
riage settlement  of  the  father  and  mother.^ 

With  respect  to  other  persons  than  the  father, 
past  maintenance  can  only  be  allowed  where  it  was 
expended  with  the  expectation  of  being  recouped 
by  the  Court  out  of  the  infant's  property  ;  *  but  if 
trustees  have  a  discretionary  power  to  allow  main- 
tenance, past  maintenance  will  be  given,   if  they 


'     Bruin  v.  Knott,  1  Ph.  572. 

*  See  Simpson  on  the  Law  of  Infants,  p.  287. 
»    See  Mundy  v.  Earl  Howe,  4  B.  C.  0.  224. 

*  Re  Cottrell,  L,  R.  12  Eq.  566;  Simpson  on  the  Law  of  Infaftts, 
p.  288.  See  post^  Lecture  IX,  as  to  the  powers  of  trustees  to  provide 
for  the  maintenance  of  their  iufaht  cestui  que  trusts. 
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have  not  exerciSed  tlielpower/  or  if  by  mistake  as 
to  the  amount  of  ^e  income  they  have  allowed  only 
a  small  p^t  of  it.' 

In  addition  to  it^  power  to  make  an  allowance  for 
the  past  maintenance  of  an  infant,  the  Court  can 
sanction  the  payment'  of  kny  sums  which  have 
been  expended  for  necessaries  supplied  to  the  in- 
fant, and  which  can  be  claimed  under  the  £8th 
section  of  the  Indian  Contract  Act/  which  provides 
that  ^^  If  a  person,  incapable  of  entering  into  a  con- 
tract, or  any  one  whom  he  is  legally ^bound  to  sup- 
poft,  is  supplied  by  another  person  with  necessaries 
suited  to  his  condition  in  life,  the  person  who  has 
furnished  such  supplies  is  entitled  to  be  reimbursed 
from  the  property  of  such  incapable  person." 

As  a  general  rule,  where  no  time  is  fixed  by  the 

instrument,  if  any,  which   provides  for  the  infant's 

maintenance,  the  allowance  will  be  given  up  to  the 

time  when  the  infant  attains  the  age  of  majority. 

AocnmaiA-      With    rcspcct  to   Unapplied    accumulations    of 

lions  of 

mainte-     maintenance,   where  the  infant  is   entitled  to  the 

Dance.      • 

whole  income  of  the  fund  given  for  his  maintenance, 
whether  absolutely  or  till  the  happening  of  a  cer« 
tain  event,  such  part  of  the  income  as  is  not  applied 
for  his  maintenance  belongs  to  him  absolutely,  or 
to  his  personal  representative,   in  the  case  of  his 


>     Maherly  v.  Turton,  14  Ves.,  499. 
'    Stopfordv.  Canterbury^  11  Sim.,  99. 
'    Act  IX  of  1872,  see  post^  Lecture  VIII. 
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death ;  but  where  the  infiant  is  not  entitled  to  the 
income  of  the  fund,  but  only  to^aintenance  there- 
out, the  surplus  follows  the  fate  of  the  capital.'  ^ 
The  person    entitled  to  receive  the    allowance  to  whom 

*■  allowance 

made  by  the  Court  for  the  maintenance  of  an  in-  ^^J^^^ 
fant,  will  generally  be  the  guardian  of  the  infant's 
person  ;  but  the  Court  wilj  not  allow  the  money 
allowed  for  future  maintenance  to  be  paid  over  to 
any  person  who  is  not  within  its  jurisdiction.* 
The  Court  will,  however,  in  some  cases,  where  the 
infant  is  residlpg  outside  the  jurisdiction,  appoint  a 
guardian  within  the  jurisdiction,  pro  tantOj  to  receive 
and  remit  the  amount  allowed  for  the  infant's  main- 
tenance to  a  guardian  resident  outside  of  the  juris- 
diction.' 

The  rights  of  infant  wives  to  maintenance  from  Mainte-  * 
their  husbands  are  enforceable  in  the  same  way  as  >n<ant 

^  "^  wives. 

the  rights  of  adult  wives  to  such  maintenance. 

The  Criminal  Procedure  Code*  and  the  Presi- 
dency Magistrates'  Act**  contain  provisions  for  the 
maintenance  of  wives  similar  to  those  enacted  by 
them  for*  tho  maii^tenance  of  children  unable  to 
maintain  themselves.  Those  Acts  further  provide 
that  if  the  husband  offers  to  maintain  his  wife  on 


*  See  cases  cited  in  Simpson  on  the  Law  of  InfantSi  p.  292,  note  (y). 
'  Logan  V.  Fairlee^  Jac.  193. 

'  See  CoverdaJe  v.  Greentoay^  Bign.  11. 

*  Act  X  of  1872,  sec  536,  ante,  p.  247. 

*  Act  IV  of  1877,  sec.  234,  ante,  p.  249. 
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# 

condition  of  he?  living*  with  him,  and  his  wife 
refuses  to  live  wU];^  him,  the  Magistrate  may  con- 
sider any^  grounds  of  refusal  stated  by  such  wife, 
and  may  make  the  order  for  maintenance  notwith- 
standing such  offer,  if  he  be  satisfied  that  the  hus- 
band is  living  in  adultery,  or  that  he  has  habitually 
treated  his  wife  with  cruelty. 

No  wife  is  entitled  to  receive  an  allowance  ]^om 
her  husband  under  these  provisions  if  she  is  living 
in  adultery ;  or  if,  without  any  sufficient  reason,  she 
refuses  to  live  with  her  husband,  ^r  if  they  are 
living  separately  by  mutual  consent. 
The  Indian  'fho  ludiau  Divorco  Act*  gives  to  the  Court,  try- 
ing a  suit  instituted  under  that  Act,  power  before 
decree,  in  its  decree,  or  after  decree  upon  applies* 
tion  by  petition,  to  provide  for  the  custody,  main- 
tenance, and  education  of  minor  children,^  the 
marriage  of  whose  parents  is  the  subject  of  the  suit, 
and  to  direct  proceedings  to  be  taken  for  placing 
such  children  under  the  protection  of  the  Court. 


Act, 


>     Act  IX  of  1869,  sees.  41-44. 

*  **  Minor  children*'  means^  in  the  case  of  sons  of  native  fathers, 
Ij^oys  who  have  not  completed  the  age  of  sixteen  years,  and  in  the  case 
of  daughters  of  native  fathers,  girls  who  have  not  completed  the  age 
of  thirteen  years.  In  other  cases  it  means  unmarried  children  who 
have  not  completed  the  age  of  eighteen  years.    See  sec.  5  of  the  Act. 
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THE  LIABIUTIES  OJ*  INFAKTS. 

As  an  old  writer  observes*  with  respect  to  the 
inca^pacity  of  infants,  *'  the  law  protects  their 
persons,  preserves  their  rights  and  estates,  ex^ 
cuseth  their  laches,  and  assists  them  in  their  plead' 
ings;  the  judges  are  their  counsellors,  the  jury 
are  their  servants,  and  the  law  is  their  guardian/'   . 

Where,  however,  an  infant  is  guilty  of  actual 
fraud,  the  Court  will  not  afford  to  him  that  protec- 
tion which  his  infancy  would  otherwise  entitle  him 
to.^  And  where  an  infant  induces  another  person 
to  believe  that  he  is  an  adult,  and  to  act  on  such 
belief,  the  infant  cannot  take  advantage  of  the  plea 
of  infancy.' 

Infants  are  after  a  certain  age^  liable  for 
offences  against  th6  criminal  law.  They  are  also 
liable  for  torts  and  injuries  of  a  private  nature  ;* 
but  with  respect  to  contracts  entered  into  by  them, 
they  are  up  to  the  time  they  attain  majority 
under    the  special  protection  of  the  law,  favoured 

^    The  Infants*  Lawyer,  Lond.,  1712. 

*  Stikeman  v,  Dawson^  1  D.  G.  &  S.  90  j  Btistow  t.  Eastman,  1  Esp. 
N.  P.  C.  172. 

*  Wright  y.  Snow,  2  D.  G.  &  S.  321 ;  see  Act  I  of  1872,  see.  115. 

*  See  post,  p.  300.  ■  ^epost,  p.  290. 
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in  all  things  wliioli  are   for  tbeir  benefit,  and   not 
prejudiced  by  anything  to  their  disadvantage* 
Th6  indim     The  Indian  Contract  Act'  has  made  some  altera- 

Uoncract 

tions  in  the  capacity  of  infants  to  enter  into  con- 
tracts. 

Before  the  passing  of  that  Act,  the  High  Corart, 
in  suits  on  contracts,  administered  the  Hindu, 
Mahomedan,  or  English  laws  according  to  the 
nationality  of  the  defendant.  The  Mofussil  Civil 
Courts,  in  cases  to  which  the  Hindu  and  Mahome- 
dan laws  were  not  applicable,  wer«  directed  to 
proceed    according  to  justice,  equity,    and    good 


conscience.' 


hifM^  u)       With  respect  to  the  power  of  minors  to  con- 
coiitract.    jj.^^j^  ^^^   Hindu,    Mahomedan,  and   English  laws, 

as  administered  by  the  Courts  in  India,  differed 
very  little  from  each  other. 

Under  the  Hindu  law,  a  minor  seems  to  have 
had  no  power  to  contract  under  any  circumstances  ;' 
but  as  Mr.  Macpherson  points  out  in  his  work  on  the 
Law  of  Contracts  for  British  India,^  the  deed  of 


«    Act  IX  of  1872. 

'  As  to  the  law  administered  bj  the  Courts  in  India,  seo  the 
Secretary  of  State  t.  The  Admin%$trator*Qenl,  of  Bengal^  1  B.  L.  R. 
O.  a  87. 

'  1  Strange*8  Hindii  Law,  271 ;  Menu,  chap,  viii,  sloka  163  ; 
Vyavastha  Darpana,  p.  613 ;  Kallujmath  Singh  y.  Kumlaput  Jah^  4  Sel. 
Bep.  339. 

*  P.  21 ;  see  CDonnell  v.  Maharajah  Buddinath,  Morton  84,  and 
Boiddlonaih  Dey  v.  RamhMore  Dey,  13  W.  B.  C.  B.  166. 


• 
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n  minor  Hindu  wouW  probably  t>e  held  not  void, 
but  only  voidable  if  against  his  jnterest. 

The  Mahomedan  law^  and  the  English  law,  as 
administered  in  India,  seem  to  have  treated  in 
exactly  the  same  way  contracts  made  by  minors. 
Under  those  laws  the  general  rule  was,  that  con- 
tracts made  by  an  infant  are  not  binding  on  him, 
but  that  he  might  take  advantage  of  such  conr 
tracts  and  sue  on  tliem  if  they  were  for  his  benefit. 
Further,  if  on  coming  of  age  he  should  ratify 
the  contractj'lt  would  be  binding  upon  him.* 

The  Indian  Contract  Act,*  which  applies  to  all 
contracts  made  since  the  1st  of  September,  1872, 
of  whatever  nationality  the  contracting  parties 
may  be/  provides*  as  follows : — 

"  All  agreements  are  contracts,  if  they  are  made 
by  the  free  consent  of  parties  competent  to  con- 
tract, for  a  lawful  consideration  and  with  a  law- 
ful object,  and  are  not  hereby  expressly  declared 
to  be  void." 

The  same  Act®  declares  that  "every  person  is 
competent  to  contract  who  is  of  the  age  of  majo- 
rity according  to  the  law   to  which  he  is  subject, 


*     Mricpherson  on  Contracts,  p.  20  ;  and  Macnagbten*s  Principles  of 
homedan  Law,  pp.  43  &  63. 
Seeposty  Lecture  XI,  as  to  ratification  by  an  infant. 
Act  IX  of  1872. 

See  Madhuh   Chunder  Poramanick  t.  Rajcoomar  Doss^  14  B.  L. 
76. 
Sec.  10.  •        Sec.  11. 
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and  who  is  of  soilnd  mind,  and  is  not  disqualified 
from  contracting  hj  any  law  to  which  he  is  subject." 

The  interpretation  clause'  of  the  Indian  Con- 
tract Act  gives  the  following  definitions: — 

"(g-.)  An  agreement  not  enforceable  by  law  is 
said  to  be  void  : 

"(A.)  An  agreement  enforceable  by  law  is  a 
contract  : 

"  (i.)  An  agreement  which  is  enforceable  by  law 
at  the  option  of  one  or  more  of  the  parties  thereto, 
but  not  at  the  option  of  the  other  (pothers,  is  a 
voidable  contract." 

If  these  provisions  are  closely  looked  at,  it  will 
be  seen  that  it  does  not  follow  from  them  that 
an  agreement  to  which  an  infant  is  a  party  is 
void,  and  it  is  quite  consistent  with  thes€Lprovi- 
sions  that  such  agreement  is  a  voidable  contract; 
that  is  to  say,  enforceable  at  the  option  of  the 
infant  (or  those  acting  on  his  behalf),  but  not 
at  the  option  of  the  other  party  to  the  agreement. 

If  the  Indian  Contract  Act  is  capable  of  this  con- 
struction, the  law  as  to  the  capacity  of  infants  to 
enter  into  binding  contracts  remains  as  it  was  before 
the  passing  of  that  Act,  with  the  exception  of  some 
sj)ecial  provisions  with  respect  to  minor  partners^ 
and  agents,'  and  with  respect  to  necessaries  sup- 
plied to  infants.* 


'    Sec.  2. 


»    See  poMt,  p.  288.         »  See  pott,  p.  287,  28S. 
*  See  post,  p.  276. 
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Tlie  Indian  Contract  Act  is  not  exhaustive  of  the 
law  of  contract^/  and  as  that  Act  does  not  expres9- 
I J  render  void  contracts  made  by*  infants,  it  may  b^ 
taken  that  the  legislature  did  not  intend  to  make 
any  alteration  in  the  existing  law  in  this  respect, 
And  that  the  general  rule  of  law  with  respect  to  the 
capacity  of  infants  to  enter  into  contracts  is  that 
any  such  contract  is  voidable  by  the  infant,  and  only 
enforceable  against  him,  if  ratified  by  him  after  he 
lias  come  of  age. 

»  This  question  is  by  no  means  free  from  doubt. 
Mr.  Macrae,  in  his  work  on  the  Indian  Contract 
Act,'  considers  that,  under  that  Act,  all  contracts 
made  by  a  minor,  with  the  single  exception  of  those 
contracts  which  relate  to  necessaries  supplied  for 
Ills  use,*  are  absolutely  void,  and  are  not  enforceable 
:by  law,  even  though  ratified  by  tlffe  minor  on 
-coming  of  age. 

Whether  or  not  a   contract  entered  into  by  a  where 

COD  tract 

minor  be  absolutely  void,  there  is  no  doubt   that  ^^  been 

*^  acted  upon. 

<where  a  minor  has  acted  upon  a  contract,  or  has 
.peiformed  his  share  thereof,  the  person  making  the 
contract  with  the  minor  would  be  required  to  recom- 
.pense  the  minor  for  such  part  of  the  contract  as  had 
.been  performed  by  him,  and  thus  to  place  the  minor 
in  the  position  in  which  he  would  have  been  had 

*     Per  Fontifex,  J.,  in  Madkuh  Chunder  Poramanick  y.  Rajcoomar 
Dosg,  14  B.  L.  li.  78. 
/     P.  15.  .      »    5ee  Act  IX  of  1872,  sec.  QS.po^i,  p.  276 
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the  contract  not  been  entered  into.  A  minor  can 
also  recover  for  work  or  labour  done  bj  bim,  or  for 
money  paid  by  bim. 

The  70tb  section  of  tbe  Indian  Contract  Act,' 
wbicb  seems  to  be  equally  applicable  to  tbe  case  of 
a  minor  or  an  adult,  prorides  tbat  ^^  where  a  person 
lawfully  does  anything  for  another  person,  or  deli* 
vers  anything  to  him,  not  intending  to  do  so  gratui- 
tously, and  such  other  person  enjoys  the  benefit 
thereof,  the  latter  is  bound  to  make  compensation 
to  the  former  in  I'espect  of,  or  to  restoy«^  the  thing  so 
done  or  delivered/' 

£v6n  if  an  agreement  entered  into  by  an  infant 
be  not  void,  he  cannot  sue  for  specific  performance 
of  it.* 
Neca-  Apart  from  the  general  question  as  to  the  capa- 

city of  an  llifant  to  enter  into  a  contract,  a  person 
supplying  necessaries  to  an  infant  can  recover 
against  the  infantas  estate. 

The  68th  section  of  the  Indian  Contract  Act'  pro- 
vides that — "  If  a  person  incapable  of  entering  into 
a  contract,  or  any  one  whom  he  is  legally  bound  to 
support,  is  supplied  by  another  person  with  neces- 
saries suited  to  his  condition  in  life,  the  person  who 
has  furnished  such  supplies  is  entitled  to  be  reim- 
bursed from  the  property  of  such  incapable  person.'' 
This    rule  is  in  accordance  with  the  English  law' 

«     Act  IX  of  1 872. 

*  Flight  V.  Uolland,  4  Uubs.  298,  aee  Act  I  of  1877,  sec.  4,  par».  (a)« 


saries. 
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and  the  law  wbich   prevailed  ia  Bengal  before  tbe 

passing  of  tbe  Indian  Contract  Act 

Necessaries,  suited  to  a  person'^  condition  in  life, 

include  such  things  as  are  reasonably  refquired  for 

the  uourishment,  clothing,  lodging,  education,  Iiealtb, 

and  decent  behaviour  and  appearance  of  the  infant 

according  to  bis  station,  degree  and  fortune.* 

As  a  general  rule,  articles^  which  are  purely  orna- 
mental or  luxurious,  cannot  be  considered  necessaries ; 
but  they  may  sometimes  be  so,  where  they  are  suited 
to  the  infantULConditionof  life. 

It  is  a  mixed  question  of  law  and  of  fact  whether 
particular  articles  are  suitable  to  a  particular  infant's 
condition  in  life.  It  is  a  question  of  law  whether 
such  articles  could  possibly  be  considered  neces- 
saries.  It  is  a  question  of  fact  whether  such  articles 
are  necessaries  in  the  particular  case.^  - 

What  amount  to  necessaries  within  the  meaning 
of  the  68th  section  of  the  Contract  Act  depends 
entirely  upon  the  circumstances  of  each  particular 
case,  and  the  question  is  not  whether  the  expendi- 
ture is  one  which  the  infant  could  not  properly 
incur.  There  is  nothing  to  prevent  an  infant  from 
indulging  in  luxury,  if  he  has  the  money  to  pay, 
and  pays  for  it.     But  the  question  is  whether  it  is 

'  See  judgment  of  B  ram  well,  B.,  iu  Ryder  v.  Wombwell^  S7  L.  J.  Ex. 
50 ;  S.  C.  on  appeal,  L.  R.  4  £x.  82 ;  and  38  L.  J.  Ex.  8. 

*  Ryder  v.  Womhwell,  L.  R.  4  Ex.  38 ;  S.  G.  38  L.  J.  Ex.  10.  As 
to  whafc  articles  bave  been  held  to  be  necessarfes,  see  Macpherson  on 
Infants,  pp.  499—501 ;  and  Simpson  on  Infants,  pp.  86—88. 
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80  necessary  forihe  purpose  of  maintaining  himself 
in  bis  station  that  he  should  have  the  particular 
articles,  as  to  l>ring  them  within  the  exception 
under  which  an  infant  may  pledge  his  credit  for 
them  as  necessaries.' 
What  are     Tlie  sun'oundiug  circumstances  of  each  particular 

neceii- 

•"»«^  case  furnish  the  only  ground  for  the  solution  of 
this  question.  The  term  *>  necessaries "  primarily 
implies  only  suitable  food,  drink,  clothing,  lodging, 
instruction,  and  education  for  the  infant  in  accord- 
ance with  the  position  in  life  ocots^pied  by  the 
infant,  and  the  fortune  enjoyed  by  him,  and 
articles  purely  of  ornament  and  luxury  could  not  be 
included  in  the  term..  But  articles  may  be  neees* 
saries  suitable  to  the  degree  in  life  and  condition  of 
the  infant,  even  though  of  an  ornamental  or  luxuri- 
ous character,  where  the  infant's  fortune  or  pros- 
■    pects  would  justify  their  being  so  considered.' 

In  some  cases  special  circumstances  might  bring 
under  the  term  "  necessaries"  articles  which  generally 
could  not  be  considered  as  such.  For  instance, 
where  a  doctor  has  ordered  horse  exercise  for  an 
infant,  the  hire  or  even  the  purchase  of  a  horse  may 
be  necessary.*  Presents  to  be  given  by  the  infant 
may  in  some  cases  be  considered  necessaries,  as  where 
the  infant  was  in  a  good  position   and   bought   the 

*  Eyder  y.  Womhwell^  L.  R.  4  Ex.  39 ;  S.  C.  38  L.  J.  Ex.  10. 

*  Peters  v.  Flemings  6  M.  &  W.  46  ;  see  Simpsou  on  lofantSf  p.  S7. 
»  Hari  V.  Prater,  1  Jur.  623. 
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articles  for  the  purpose  of  giving  them  to  his  intended 
bride ;' and  where  the  infant  has  igcurred  necessary 
legal  expenses,  as  for  making  a  marriage  sejttlement,' 
those  expenses  can  be  recovered  from  his  estate. 

It  has  been  held  that  the  payment  of  money  to 
release  an  infant  from  arrest,^  or  to  save  him  from 
ejectment  for  nonpayment  o£  rent,*  can  be  recover- 
ed as  necessaries. 

,  In  many  cases  expenditure  incurred  obviously  for 
the  benefit  of  the  infant,  although  not  included  in 
the  ordinaryTfiip  of  the  term  "  necessaries,''  would 
bind  the  infant's  estate.  For  instance,  the  costs, 
properly  incurred,  of  the  next  friend  or  guardian 
ad  litem  of  the  infant  in  a  suit,^  the  marriage 
expenses  of  the  infant,  the  funeral  ceremonies  of  the 
vife,  husband,  or  children  of  the  infant,^  and  the  per- 
formance of  the  shrads  of  the  ancestors  of  the  infant, 
or  such  religious  ceremonies  as  the  infant,  if  he  had 
been  an  adult,  would  be  monilly  bound  to  perform. 

The   68th   section  of    the  Indian  Contract  Act  Necessanea 
includes  as  necessaries  bindino^  the  infant's  estate,  ^i^e  and 

®  '  children  of 

necessaries  supplied  to  persons  whom  the  infant  is  *"**°*^   • 
legally  bound  to  support. 

Ulustratiott  {b)  to  that  section  shows  that  the  term 
"any  one   whom  he   is  legally  bound  to  rapport" 

* 

'  Jenner  v.  Walker^  19  L.  T.  N.  S.  398. 
»  .  Helps,  V.  Clayton,  10  Jur.  N.  S.  1184. 

•  Clark  V.  Leslie^  5  E»p.  28. 

«     Ex  parte   McKey,  1  Ba.  &  B.  405. 

•  ColUns  V.  Brook,  5  H.  &  N.  708. 

•  Chappie  V.  Cooper,  13  M.  &  W.  259,  260. 
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m 

includes  the  wire  and  children  of  the  infant,  and 

it  would  apparently  include  no  one  else- 
N«<;es8ari«8      Thougb  the  Coutract  Act'  contemplates  the  estate 
husband  oc  of  an  infant  husband  being  liable  for  necessaries 

female 

iucaou  supplied  to  his  wife,  it  does  not  contemplate  any 
possibility  of  the  converse  case, — namely,  the  estate 
of  an  infant  wife  being  liable  for  necessaries  sup- 
plied to  her  husband.  A  wife  is  not  legally  bound 
in   any  sense   to   support   her    husband ;   but    the  \ 

English  rule  of  law,  that  the  interest  of  a  personal  .j 
connection  is  sometimes  regarded  i/TTaw  as  that  of 
the  individual  himself,*  might,'  even  in  this  country, 
render  the  estate  of  an  infant  wife  liable  for  neces- 
saries  supplied  to  her  husband,  where  her  husband 
has  no  means  of  support  whatever. 

This  rule  is  in  no  way  based  npon  the  rights 
which  a  husband  by  English  law,  but  not  by  Indian 
law,  possesses  in  his  wife's  property. 

In  one  English  case '  an  infant  widow  was  held 
liable  upon  her  contract  for  the  funeral  of  her 
husband,  who  had  left  no  property  to  be  adminis- 
tered. In  that  case  Alderson,  B.,  said  : — "Now  the 
law  permits  an  infant  to  make  a  valid  contract  of 
man-iage,  and  all  necessaries  furnislied  to  those 
with  wTOin  he  becomes  one  person  by  or  through 
the  contract  of  marriage  are,  in  point  of  law,  ne- 


'     IX  of  1872. 

'    See  Broom*9  Legal  Maxims,  5th  edn.,  p.  533. 

•     Chippie  Y,  Cooper,  13  M.  &  W.  259,  260. 
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cessaries  to   the  infant  himself. 'Now   ]th(3re;  are 
tnanj' authorities  which  lay    it. down  that  decent 

•  Cliristiaa  burial  is  a  part  of  a  man's  own  rights;, 
and  we  think  it  is  no  great  extension,  of  the «rule 
to  say  that  it  may  be  classed  as.  a  personal  advan^ 
tage,  and  reasonably  necessary  to.himi.  His  pro*: 
peity,  if  he  leaves  any,  is  liable  to  be  appro-, 
priated  by  his  administrator  to  the  performance 
of  this  proper  ceremonial.  .  If  then  this  be  so,  the 
decent  Christian  burial  of  his  wife  and  lawful  chil-; 

.dren,  who  W^  the  personcB  conjunctcB  vf\t\i  \i\m^  is 
also  a  personal  advantage,  and  reasonably  neces- 
sary to  him,  and  then  the  rule  of  law  applies  that 
he  may  make.a  binding  contract  for  it.  This  seems 
to  us  to  be  a  proper  and  legitimate  consequence 
from  the  proposition  that  the  law  allows  an  infant 
to  make  a  valid  contract  of  matriage.  If  this  be 
cbiTect,  then  an  infant  hitsl)and  or  pai^ent  may  con-, 
tract /or  the  burial  of  his  wife  or  lawful  children,, 
and  then  the  question  arises  whether  an.  infant 
widow  is  in  a  similar  situation.  It  niiay  be  said 
that  she  is  not,  because^  during  the  coverture^  sIiq 
is  incapable  of  contracting,*  and  after  the  death 
of  the  huisband  the  relation  of  marriage  has  ceased. 
'But  we  think  this,  is  not  so.  *  ' 


I  TLe  Englifth  rules  with  respect  to  the  incapacity  of  married  women 
to  enter  into  contracts  apply  to .  persons  domiciled  in  Indiu,  who  nre 
subject  to  the  English  law,  and  were  married  before  the  Ist  of  January", 
1866;  see  Act  X  of  Ib65,  sees.  4  and  331. 

36 
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Womhwell:^ — "  H  is  not  a  law  for  the  indemnity 
.  and  defence  of  the  infant  who  \^  sued  merely,  it  is 
a  law  to  deter  people  from  trusting, infants,  and  so 
save  the  latter  from  the  consequences  of  the  impro- 
vidence and  inexperience  natural  to  their  age  ;  an 
improvidence  which  would  lead  them  into  loss,  though 
all  their  dealings  were  with  honest  people  ;  an  iH- 
experience  which  causes  them  to  be  no  match  with 

'  rogues."     That  beingso,  it  is  the  duty  of  a  tradesman 

dealing  on  credit  with  an  infant  to  stand  on  his 
guard,  and  make  every  possible  ejpljhiry.  Even 
then  he  supplies  the  goods  at  his  own  risk,  as  it  is 
for  him  to  consider  what  things,  and  what  amount 
of  such  things,  the  infant  is  actually  in  need  of  for 
the  purpose  of  keeping  up  his  position  in  life.' 

Kvder  p.  i  With  respcct  to  the  second  part  of  the  questioD, 
there  is  some  contradiction  in  the  decisions*  The 
last  case  in  which  this  point  was  raised  was  that  of 
Rjfder  v,  Wombwell.  *  That  was  a  suit  by  a  trades- 
man against  an  infant,  entitled  to  a  large  income 
on  attaining  his  majority,  for  jewellery  sup^ilied  to 
hitn,  as  tlie  plaintiff  alleged,  suitable  to  the  infant's 
position  in  life.  At  the  close  df  the  plaintiff's  case, 
$he  defendant's  counsel  offered  evidence  that  the 
defendant  was  already  supplied  with  similar  articles 

■■  ■■III,!.,  I-I  .111  ■■»■ 

^    37  L.  J.  Ex.  at  p.  51. 

•  ■  \See  Story  o.  Pei-y^  4  C.  &  P.*  527  ;  Bray$haw  v.  Eaton^  7  Scott 
185,  per  Bosanquet,  J. 
*    87  L.  J.  Ex.  50 ;   S.  C.  on  appeal,  L.  R.  4  Ex.  32 ;   and  38  L. 

J.  Ex.  8,  .•■••• 
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^f  jewellery  to  a  larg^  amount,  9o  ft  to  render  any 
further  supply  unnecessary;  but  it  being  admitteu 
that  the  plaintij^  was  not  aware  of  this,  the  Judge 
rejected  this  evidence. 

•  The*  Court  of  Exchequer,  with  the  exception  of 
Branwell,  B.,  who  dissented  from  the  rest  of  the 
C5ourt,  upheld  the  rejection  of  the  evidence.  In  appeal 
the  Exchequer  Chamber'  decided  the  case  upon 
<>ther  grounds.  Mr.  Justice  Willes,  in  delivering  the 
judgment  of  that  Court,  said  :* "  It  becomes,  therefore, 
unnecessarj^Jt^ij  decide  whether  the  evidence  tender- 
ed was  properly  rejected  or  not.  That  is  a  ques- 
tion of  some  nicety,  and  the  authorities  are  found 
by  no  means  uniform.  In  Bainbridge  v.  Picker^ 
ing^^  the  Court  of  Common  Pleas  seems  to  have 
acted  on  a  principle  which  would  make  the  evidence 
admissible.  In  Bragshaw  v.  Eaton^^  Bosanquet,  J., 
treats  it  as  clearly  admissible,  and  on  those  autho- 
rities  the  Court  of  Queen's  Bench  (then  consisting 
of  Blackburn,  J.,  and  Mellor,  J.)  acted  in  Foster  y* 
Redgrave.^  There  is  much  to  be  urged  in  support 
of  the  view  taken  by  the  majority  of  the  Court 
below,  and  we  desire'not  to  be  underi^tood  as  either 
Overruling  or  aflSrming  that  decision.  If  ever  the 
point  again  arises,  the  Court  before  which  it  comes 


'  L.  R.  4  Ex.  32 ;  S.  C.  38  L.  J.  Ex.  6. 

*  L.  R*  4  Ex.  at  p.  42  ;  and  38  L.  J.  Ex.  at  p.  12. 

*  2  Wm.  Bl.  1325.  *    7  Scott  183, 

*  L.  R.  4  Exch.,  p.  35  note  (8). 
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must  determine  it  on  the  balance  of  authority,  and 
on  principle,  without  being  fettered  by  a  decision 
of  this  Court"  i 

Inasmuch  as  this  law  is  one  made  for  the  bene-* 
fit  of  the  infant,  and  not  for  the  benefit  of  the 
tradesman,  and  as  the  infant  is  only  bound  by 
necessaries,  can  it  be  said  that  the  ignorance  of  the 
tradesman  renders  those  things  necessaries  which 
would  not  otherwise  be  so  ?  Where  the  articles 
are  supplied  by  one  tradesman  in  an  excessive 
quantity  there  is  no  doubt  that  they  ^flAnot  be  con- 
sidered necessaries.  Do  they  become  necessaries, 
because  they  are  supplied  by  difierent  tradesmen  ? 
As  Baron  Bramwell  put  it  in  Ryder  v.  Womhwell  :^ 
^'  Suppose  a  baker  delivered  one  hundred  loaves 
daily  to  an  infant,  who  could  only  consume  one, 
would  he  be  liable  for  the  price  of  the  other  ninety- 
nine  ?  Certainly  not,  because  they  were  not  ne« 
cessaries.  But  what  difference  does  it  make  on 
this  question  that  they  are  supplied  by  one  baker 
or  a  hundred  ?  " 

It  has  been  held  that  an  infant  is  equally  liable 

for  necessaries  supplied  to  him,'  whether  or  not  he 

has  an  allowance  or  income,  from  which  he  might 

have  purchased  such  necessaries.^ 

^^^  ^     The  68th  section  of  the   Contract  Act,  as  we 

Bap  plied  to  •  ^ 

purohaJof  have  seen,  confines  the  liability  of  the  minor's  estate 


Booessanes. 


'    87  L.  J.  Ex.  51. 

•    Burghatt  v.  HaUy  4  M.  &  W.  727. 
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to  the  case  where  he  has  been  Bupp4ied  by  another 
person  with  necessaries  suited  to  his  condition  in 
life,  and  does  qot  contemplate  the  case  of  an  infant 
being  supplied  with  money  for  the  puirchase  of 
necessaries,  and  purchasing  such  necessaries  with 
such  money.  According  to  English  doctrines  of  . 
equity,  money  so  supplied  to  the  infant  follows 
exactly  the  same  principle  as  necessaries  actually 
supplied.^  .  This,  however,  applies  only  where  the 
infant  has  actually  expended  the  money  in  neces- 
saries, as  iir  't^at  case  only  the  person  lending  the 
money  stands  in  the  place  of  the  person  supplying 
the  necessaries. 

Again,  where  a  person  pays  money  for  necessaries,  Mon«r 
which  have  been  supplied  to  an  infant,  he  would  1^*^^ 
be  able  to  recover  that  money  from  the  infant's 
estate  under  the  68th  section  of  the  Indian  Contract 
Act. 

,The  68th  section  of  the  Indian  Contract  Act  im- 
poses a  liability  upon  the  infant's  estate  entirely 
independent  of  any  contract  by  the  infant ;  and  it, 
therefore,  follows  that  a  person  who  obtains  from 
an  infant  a  bond,  account  stated,  or  bill  of  exchange 
in  relation  to  necessaries  supplied,  is  hot  placed 
thereby  in  any  better  position. 

An  infant  cannot  appoint  an  agent*  or  attorney.*  ^n*'*«*<>' 

>    Marlow  v.  Pitfield,  1  P.  Win.  558.  * 

*    Act  IX  of  1872,  sec.  183i 

'  Radhanath  Base  v.  Suttoprosonno  Ohase,  2  Ind.  Jur.  269  ; 
OUver  Y.  Woodroffe,  4  M.  &  W.  €50, 
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An  infant  can  be  appointed  an  agent,  but  he  ia  not 
responsible  to  his  principal  for  his  act^  in  that  be- 
half. The  princfpalis,  however,  bound. by  the  acts 
of  bis  mfnor^agent  to  the  same  extent  as  jf  that 
agent  had  attained  tha  age  of  majority,  and  was  of 
.      full  capacity.'  . 

^"towi  °'     With  respect  to  contracts  of  partnership  entered 
'*"'^*        into  by  minors,  the  Indian  Contract  Act  *  provides 
as  follows  : — 

"  Section  247. — A  person  who  is  under  theage  of 
majority,  according  to  the  law  to  whicj^ite  is  subject, 
may  be  admitted  to  the  benefits  of  partnership,  but 
cannot  be  made  personally  liable  for  any  obligatioa 
of  the  firm  ;  but  the  share  of  such  minor  in  the 
property  of  the  firm  is  liable  for  the  obligations  of 
the  firm. 

Section  2iS. — A  person  who  has  been  admitted  to. 
the  benefits  of  partnership  under  the  age  of  majority^ 
becomes,  on  attaining  that  age,  liable  for  all  obliga- 
tions incurred  by  the  partnership  since  he  was  so 
admitted,  unless  he  gives  public  notice,  within  a 
•  reasonable  time,  of  his  repudiation  of  the  partner- 
ship."" 

The  Act  does  not  require  private  notices  to 
the  creditors  of  the  firm,  and,  moreover,  does  not 


•    ActlXof  1872,  sec.  184.  «    Act  IX  of  1872. 

'  As  to  the  law  on  this  subject  before  the  passing  of  the  Indian 
Contract  Act,  see  Prosunno  Kumar  Sural  y.  Chowdree  Safudoor 
Ruhtnan,  9  IS.  D.  A.  525. 
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specify  ia  what  way  public  notidfe^  is  to'  be-  given, 
PresuiBably,  the  proper  notice  would  be  by  advert 
(is^ments  in  the  Gazettes  or  Newspapers  of  the 
pl^ce  where  the  busii^ess  is  carried  on.  Where 
there  are  no  Gazettes  or  Newspapers  at  that  place^ 
it  13  very  difficult  to  say  what  kind  of  public  notice 
f]tugbt  to  be  given.. 

As  a  trading  partnership  is  a  consentient  contract^ 
It  is  doubtful  whether  an  infanj;  of   tender  j^e^rs*  \ 
can  be  admitted  to  the  same,  or  ia  any  way  become 
liable  for  thS  obligationa  of  the  same» 

An  infant  can  bind  himself  by  a*  contr^ict  of  3ervice, 
provided  it  be  not  one  manifestly  to  fais  disadvan- 
tage, but  he  may  avoid  such  contract  after  he  attains 
the  age  of  majority.^  •  Any  native  of  India,  who  is 
'above  the  age  of  sixteen  years,  may  enter  into  an 
engagement  or  contract  under  the  provision?  of  the 
Labor  Districts  Emigration  Act.* 

We  now  come  to  the  capacity  of  infants  to  enter  contract  of 

TJ  i.         i.      /•  •  marriage. 

into  a  valid  contract  of  marriage. 

The  capacity  of  an  infant  to  enter  into  a 
marriage  contract  proceeds  upon  principles  different 
to  those  which  govern  his  capacity  to  euter  into 
other  contracts. 

The  law  in  this  respect  varies  according  to  the 
religion  of  the  persons  contracting  marriage;  and 

*  See  Petur^  Dom  v.  llamdhone  Dosgy  Taylor,  279. 

*  8ee  No.  65  of  4th  schedule  of  Act  X  of  1877,  « 
»    Act  VII  (B.C.)  of  1873,  sec.  6. 

37 
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it  must  be  remembereil  that  in  all  questions  as 
to  capacity  to  enter  into  a  marriage  contract,  the 
age  of  majority  is  not  determined  by  the  Indian 
lUlajority  Act,  but  by  the  law  in  force  before  the 
passing  of  that  Act^ 
Mabom-  Accordinir  to  Mahomedan  law.  the  consent  of  the 
^^'  guardian'  is  indispensable  to  the  validity  of  a 
marriage.' 

In  a  CBse*  decided  by  the  Bengal  Sudder  Coart, 
It  was  held  that  if  a  boy  and  girl,  both  minors,  in 
the  presence  of  witnesses  enter  into  a  marriage 
contract  as  their  own  act,  and  the  husband  ac- 
knowledge himself  indebted  so  many  thousand 
rupees  to  the  wife,  and  the  guardians  of  the  minors, 
being  also  present,  giro  their  consent  either  at  first 
or  afterwards,  or  if  the  minors,  on  coming  of  age, 
confirm  the  agreement,  in  either  case  the  marriage 
is  valid  ;  but  that  if  the  guardians  were  not  present 
at  the  marriage,  and  after  hearing  of  it  did  not  give 
their  consent,  and  if  the  minors  on  coming  of  age 
do  not  acknowledge  the  marriage  as  valid,  then  it 
is  void. 

There  seems  to  be  some  slight  difiference  between 


'    Act  IX  of  IS? 5,  sec.  2 ;  ante.  Lecture  L 

*  As  to  what  relations  are  guardians  for  marriage  under  the  Mtbo- 
medan  law,  see  eaUet  Llwture  II. 

*  See  Macnaghten*8  Precedents  of  Maliomeda9  Law,  chap,  vi,  case  H 
and  case  18  note ;  Principles,  chap,  vii,  priuc.  16. 

*  Mustt  Kureemoanma  t.  Ruheem  Alif  2  Sel.  Bep.  233. 
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the  Soonee  and  Slieeah  laws  with  respect  to  tlie 
marriages  of  infants.^ 

Under  the  Soonee  law  a  marriage  of  a  minor  is  sooom 
complete,  unless  avoided  by  the  expressed  dissent  of 
the  minor  on  attaining  tlie  age  of  puberty. 

Under  the  law  of  the  Sheeah  sect,  a  marriage  sheeah 
entered  into  on  behalf  of  an  infant  by  the  father  or 
grandfather  of  such  infant  is  complete,  and  cannot 
be  avoided  at  any  time  by  the  infant ;  but  a  marriage 
contracted  for  by  any  other  guardian  requires  the 
assent  of  the  minor,  after  attaining  puberty  and 
mature  understanding,  to  perfect  it,  and  there  must 
be  evidence  either  of  express  assent  or  of  facts 
from  which  it  may  be  presumed.  Delay  in  repu- 
diating the  marriage  would  be  evidence  of  ac- 
quiescence.* 

In  the  case  of  Newab  Mulka  Jehan  Sahiba  v. 
Mahomed  Ushkurree  Rhan^  the  Privy  Council 
said  :-^^^  The  law  of  the  Soonees  appears  to  adopt 
a  very  stringent  rule  requiring  the  option  of  dissent 
to  be  declared  by  the  girl  as  soon  as  puberty  is 
developed.  But  the  doctrine  of  the  Sheeahs  seems 
to  be  that  the  matter  ought  to  be  propounded  to 
her,  so  that  she  may  advisedly  give  or  withhold  her 

'  iSee  Newob  Mulka  Jehan  Sahiba  ▼.  Mahomed  Ushkurree  Khan,  26 
W.  R.  C.  R.  26. 

*  See  Baillie*8  Dig,  Part  II,  chap.  !«  sec.  2,  pp.  9  and  10,  and  obap. 
rV,  p.  294 ;  Macnaghten*8  Principles  of  Mahomedan  Law,  chsp.  wit, 
prine.  18. 

•  26  W.  R.  C.  R.  26. 
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assent.  This  i^  a  rational  provision  of  law,  for 
assent  ought  to  be  the  expression  of  the  mind  and 
will  of  the  girl  upon  the  marriage,  when  it  is 
brought  to  her  notice  and  is  present  to  her  unde^ 
standing.  It  appears  by  the  extracts  from  Baillie, 
Part  11,^  that  the  girl's  assent,  if  a  virgin,  may  be 
inferred  from  ber  silence  wben  the  matter  is  pro- 
pounded to  her  ;  but  a  womau,  who  is  not,  must  be 
put  to  the  trouble  of  giving  expression  by  actual 
speech  to  her  assent  The  mention  of  tbis  distinc- 
tion (which  involves  a  concession  to  the  modesty  of 
a  virgin)  strongly  indicates  the  view  of  the  Sheeali 
school  that  assent  must  be  evidenced  in  such  a  way 
as  to  leave  no  doubt  that  it  is  the  act  of  the  mind 
and  will.  Their  Lordships,  however,  do  not  mean  to 
hold  that  it  must,  in  all  cases,  be  shown  that  the 
question  of  the  marriage  was  distinctly  propounded 
to  the  girl.  They  have  no  doubt  that  may,  in  some 
cases,  be  presumed  from  the  conduct  and  demean- 
our of  the  parties  after  they  have  attained  puberty 
and  mature,  understanding.  Circumstances  may 
obviously  exist  whicb  would  properly  lead  to  the 
inference  that  the  marriage  had  been  recognised  and 
ratified,  although  no  distinct  assent  could  be 
proved." 

If  a  nainor  desires  to  annul  a  marriage  which  has 
been  entered  into  by  him   or  her  or  on  his  or  her 

'  Chap,  i,  sec.  2,  pp.  9  and  10  ;  chap,  it,  p.  294. 
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beLalf)  lie  or  slie  must  do  so  im mediately  after 
attaiDing  the  age  of  puberty.  If  a  minor  continues  to 
hve  -v^ith  her  husband  after  that  age,  she  loses  her 
right  to  annul  the  marriage. 

An  infant's   guardians   can  apparently    avoid   a 
tuarriage  which  has  been  entered  into  by  the  infant 
without  their  consent  ;  btit  in  the  case  of  a  female 
minor  who  has  attaii)^d   the  age  of  puberty,  they  . 
can   only   do   so,   if  the   marriage   be   an  unequal 


one.* 


A  guardias  cannot  interfere  with  the  marriage  of 
kis  ward  after  she  has  borne   a  child,  but  he   can 
cause  the  marriage  to  be  set  aside  at  any  time  be-         « 
fore  the  birth  of  a  child.' 

After  a  girl  has  attained  the  age  of  fifteen  years,  The  a^  of 
there  seems  to  be  an  irresistible  presumption  under  ^"  ^  ^' 
the  Mahomedan  law  that  she  has  attained  the  age 
of  puberty.  If  she  be  below  the  age  of  nine  years, 
there  seems  to  be  an  equally  irresistible  presump- 
tion that  she  has  not  attained  puberty/  If  the 
^irl  be  between  nine  and  fifteen  years  of  age,  her 
own  statement  with  respect  to  her  puberty  must 
be  taken  as  conclusive.  If  on  being  asked  she  is 
silent,  she  must  be  taken  as  not  haying  attained  the 


'    Mftcn&gbten*8  Principles  of  Mahomedan  Law,  cbnp.  yii,  princ.  15  ; 
and  Precedents,  chap,  vi,  cases  15  and  17. 

*  Macnaghten*8  Principles  of  Mahomedan  Law,  chap.  Til,  prioc.  17 ; 
and  Precedents,  chap,  vi,  case  17  note, 

*  See  ante,  Lecture  I. 
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(that  is  to  say,  a  person  who  is  uncfer  the  age  of  21 
years  and  is  not  a  widower  or  widqw '),  every  miniS' 
ter  receiving  tjie  notice  required  by  the  Act  to  be 
given  by  one  of  the  persons  intending  marriage 
shall  send  by  the  post  or  otherwise  a  copy  of  such 
notice  to  the  Marriage  Registrar  of  the  district,  or, 
if-there  be  more  than  one  Registrar  of  such  district, 
to  the  Senior  Marriage  Registrar  ;  and  the  loth  sec- 
tion provides  that  ^^  the  Marriage  Registrar  or  Senior 
Marriage  Registrar,  as  the  case  may  be,  on  receiving 
any  such  notice  shall  affix  it  to  some  conspicuous 
place  in  his  own  office,  and  the  latter  shall  further 
cause  a  copy  of  the  said  notice  to  be  sent  to  each 
of  the  other  Marriage  Registrars  in  the  same  dis- 
trictj  who  shall  likewise  publish  the  same  in  the 
manner  above  directed. " 

The  same  Act  provides*  that  the  father  (if  living) 
of  any  minor,  or  if  the  father  be  dead,  the  guardian  of 
the  person  of  such  minor,  and  in  case  there  be  no  such 
guardian,  then  the  mother  of  such  minor,  may  give 
consent  to  the  minor's  marriage,  and  no  marriage 
can  be  solemnized  without  such  consent,  unless  no 
person  authorized  to  give  such  consent  be  resident 
In  India.' 

The  person  whose  consent  is  so  required  may  ^  ouai-dian 
prohibit  the  issue  of  the  certificate,  which  the  Act  ^  bu  issue  ^ 

certificatA. 


*    Seed. 
«    Sec.  20. 


*    Sec.  19. 
*    Sec.  17. 


*    Sec.  18. 


» 
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makes  a  condition  precedent  to  the  solera nization 
of  a  marriage,  ajid  on  the  receipt  of  suc^  notice 
of  prohibition  the  minister  shall  not  ^sue  his  cerd- 
ficate,  and  shall  not  solemnize  the  said  marriage 
until  he  has  examined  into  the  matter  of  the  probi- 
bition,  and  is  satisfied  that  the  person  prohibiting 
the  marriage  has  no  lawful  authority  for  such  pro" 
hibition,  or  until  the  said  notice  is  withdrawn  bj 
the  person  who  gavje  it.  * 

When  either  of  the  persons  intending  marriage  is 
a  minor,  and  the  minister  is  not  satisfied  that  the 
consent  of  the  person  whose  consent  to  such  mar- 
riage is  required  has  been  obtained,  such  minister 
shall  not  issue  such  certificate  required  by  the  Act 
until  the  expiration  of  fourteen  days  after  tbe 
receipt  by  him  of  the. notice  of  marriage.  * 

The  absence  of  the  t^onsent  of  the  person  entitled 
to  consent  does  not  render  the  marriage  void.  * 

Native  No  consent  is  necessary  in  the  case  of  Ihe  mar* 

'  riage  of  Native  Christians  over  the  age  of  eigbteea 
years/ 

Pawecs.  The  Parsee  Marriage  Act  ]:equires  the  consent  of 
the  father  or  guardian  to  the  marriage  of  persons 
under  the  age  of  twenty -one  years,*  and  makes  a 
marriage  without  such  consent  invalid.^ 


*  Sec.  21.  «    Sec.  23. 

*  R.  V.  Birmingham,  8  B.  &  C.  29.         *    Act  XV  of  1872,  «c.  60. 

*  Act  XV  of  1865,  sees.  5  &  6.  •    Sec.  3. 
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Act  III  of  1872,  which  provides*  a  form  of  mar-  ^p.^^^^^ 
tiage  fpr  persons  who  do  not  prQfess  the  Christian, 
Jewish,*  Hind^i,  Mahomedan,  Farsee,  Buddhist,  Sikh 
or  Jain  religion,  does  not  permit  the  marriage  of 
any  person  under  the  age  of  twenty-one  years 
without  the  consent  of  his  or  her  father  or  guar- 
dian, and  even  with  such  consent  it  does  not  permit 
the  marriage  of  a  man  under  eighteen,  or  a  woman 
under  fourteen  years  of  age/    . 

Any  person  may  object  to  any  marriage  under 
this  Act  on  the  ground  that  the  parties  have  not 
reached  the  prescribed  age,  or  that  they  have  not 
received  the  necessary  consent  to  their  marriage. 
The  nature  of  the  objection  made  shall  be  recorded 
in  writing  by  the  Registrar  in  tlie  register,  and  shall, 
if  necessary,  be  read  over  and  explained  to  the 
person  making  the  objection,  and  shall  be  signed  by 
him  or  on  his  behalf.^ 

The  Act  further  provides :  "  Section  7. — On  re- 
ceipt of  such  notice  of  objection  the  Registrar,  shall 
not  solemnize  the  marriage  until  the  lapse  of  fourteen 
days  from  the  receipt  of.  such  objection,  if  there  be 
a  Court  of  competent  jurisdiction  open  at  the  time, 
or,  if  there  be  no  such  Court  open  at  the  time,  until 
the  lapse  of  fourteen  days  from  the  opening  of  such 
Court." 

The  person  objecting  to  the  intended  marriage 
may  file  a  suit  in  any  Civil  Court  having  local  juris- 


•  I 


See  sec.  2. 


*  Sec.  6, 
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diction  (other  iOka  a  Court  of  Small  Causes)  for  a 
declaratory  decree,  declaring  that  the  marriage 
would  contravene  the  conditions  prescribed  bj  the 
Act' 

If  the  objection  he  not  reasonable  and  bond  Jtde^ 
the  Court,  in  which  the  suit  is  filed,  may  inflict  on  the 
objector  a  fine  not  exceeding  one  thousand  rupees.* 

Tlie  protection  which  the  law  affords  to  infants 
in  respect  of  contracts  entered  into  by  them,  is  ia 
some  cases  extended  to  persons  who  have  recently 
attained  the  legal  age  of  majority. 

Where  an  unconscionable  bargain  is  made  with 
a  young  man  who  has  just  attained  the  age  of  ma* 
jority,  the  Court  will  set  aside  the  transaction* 

In  one  case/  where  a  young  man  who  was  pos* 
sessed  of  property,  and  who  had  attained  his 
majority  one  year  and  one  or  two  months  before 
the  transaction,  borrowed  a  sum  of  money  from  n 
professional  money-lender,  and  agreed  by  his  bond 
to  repay  the  principal  with  interest  at  36  per  cent 
per  annum,  the  High  Court  at  Calcutta  held,  that 
the  money-lender  was  only  entitled  to  a  decree  for 
the  amount  actually  advanced  by  him  with  interest 
at  6  per  cent. 

With  reference  to  the  protection  thus  afforded 
by  the  Court,   Lord  Selborne,   in   the  case  of  the 


•    Sec.  7.  »    Sec.  8. 

'    Moihoormohun  Roy  ▼.  Soorendro  Narain  Deh,   1   I.  L.   R.  Calc. 
120.    See  also  Earl  of  Aylesford  ▼.  Morris^  L.  R.  8  Gb.  App.  484. 
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• 

Earl  of  Aylesford  yf.  Mortis^  said:**'  It  is  sufBcient 
for  the  application  of  the  priDcipIe,  if  the  parties 
meet  under  such  circumstances  as,  in  the  particular 
transaction,  to  gi^e  the  stronger  party  dominion 
oyer  the  weaker ;'  and  such  power  and  influence  are 
generally  possessed,  in  every  transaction  of  this  kind, 
by  those  who  trade  upon  the  follies  and  vices  of  un- 
protected youth,  inexperience,  and  moral  imbecility. 
*'  In  the  cases  of  catching  bargains  with  expectant 
Iieirs,  one  peculiar  feature  has  been  almost  univer- 
sally present;  indeed  its  presence  was  considered 
by  Lord  Brougham  to  be  an  indispensable  condition 
of  equitable  relief,  though  Lord  St.  Leonards,  with 
good  reason,  dissents  from  that  opinion^  The  vie-* 
tim  comes  to  the  snare  (for  this  system  of  dealing 
does  set  snares,  not,  perhaps,  for  one  prodigal  more 
than  another,  but  for  prodigals  generally  as  a  class,) 
excluded,  and  known  to  be  excluded,  by  the  very 
motives  and  circumstances  which  attract  him,  from 
the  help  and  advice  of  his  natural  guardians  and 
protectors,  and  from  that  professional  aid  which 
would  be  accessible  to  him,  if  he  did  not  feel  com- 
pelled to  secrecy.  He  comes  in  the  dark,  and  in 
fetters  without  either  the  will  or  the  power  to  take 
care  of  himself  and  with  nobody  else  to  take  care 
of  him.  Great  Judges  have  said  that  there  is  a 
principle  of  public  policy  in  restraining  this.'' 


'  L.  R.  8  Cb.  App.  491. 


• 
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Th«uabi-       Ad  infant  is  Kable  in  respect  of  all  actionable 

lity  o!  in-  ^ 

fanta  for  wTongs,  independent  of  contract,  committed  by  bim# 
muted  by  jjg  j^  liable  to  a  suit  for  damages  for  assault,  false 
imprisonment,  libel,  slander,^  seduction,  detention 
of  goods,  trespass  to  tbe  goods,  lauds  or  person  of 
anotber,  conversion  or  detention  of  moveable  pro- 
perty, negligence, '  or  for  any  fraud  committed  by 
bim.^ 

Wbere,  bowever,  tbe  suit,  tbougb  in  tbe  form  of 
an  action  for  tort,  is  really  grounded  on  contract, 
be  is  liable  only  to  tbe  same  extent  as  if  tbe  suit 
bad  been  framed  as  on**  a  contract'  Similarly,  where 
tbe  suit  is  substantially  founded  on  a  tort,  though 
it  is  in  tbe  form  of  a  suit  on  a  contract,  tbe  infant  | 
is  liable/  • 

Theiiabi-       The  liability  of  an  infant  to  punisbment  for  offen- 

lity  of  in- 
fanta for     ces    committed   by  bim  as:ainst  tbe  criminal  lair 

offences  •'  ° 

JgJj^V^^***  varies  according  to  bis  age. 

inTinta  nn-     Up  to  tbe  age  of  sovou  ycars  an  infant  is  abso- 
lutely free  from  all  responsibility  to  tbe  criminal 

• 

law,  and  nothing  done  by   bim  while  under  that 

age  renders  bim  liable  to  tbe  penalties  imposed  by 

*  that  law/ 

Infants  Betwccn  tlio  ages  of  seven  and  twelve  tbe  res- 

more  than 
seven,  and  ponsibility  of  au  infant  depends  upon  tbe  maturity 

A  CBS  LIl&U  * 


twelve. 


■  Jennings  v.  Rundall,  8  T.  R.  335. 

*  Bristow  V.  Eastman,  1  Esp.  N.  P.  C.  172. 

*  Jennings  v.  Rundall,  8  T.  R.  335. 

*  Bristow  V.  Eastman,  1  Esp.  N.  P.  C.  172. 
»  Act  XLV  of  1860,  sec.  82.       " 
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of  bis  judgment.  The  eighty ^bird  section  of  tbe 
Indian  Penal  Code'  provides  as  follows: — 

"Notbing  is  an  offence  wbicb  is' done  by  a  cbild 
above  seven  years  of  age  and  under  twelve,  wbo 
bas  not  attained  sufficient  maturity  of  understanding 
to  judge  of  tbe  nature  and  consequences  of  bis  con* 
duct  on  tbat  occasion." 

It  bas  been  beld,^  tbat  wben  a  cbild  between  tbe 
ages  of  seven  and  twelve  is  cbarged  witb  an  offence, 
it  is  for  tbe  defence  to  sbow  tbat  tbe  cbild  bas  not 
attained  sufficient  maturity  of  understanding.  A 
different  interpretation  is,  bowever,  given  to  tins 
section  by  Messrs.  Morgan  and  Macpberson  in  tbeir 
edition  of  tbe  Indian  Penal  Code.*  They  there 
say : » ^'  It  seems  tbat  tbe  age  of  tbe  accused  being 
once  established,  and  the  case  so  far  brought  within 
tbe  exception,  the  Court  cannot  convict,  until  the 
prosecution  has  proved  such  maturity  of  under- 
standing as  makes  the  accused  criminally  responsi- 
ble in  the  particular  case.  The  degree  of  proof  to 
be  required  may  depend  on  the  age ;  for  there  is  a 
wide  difference  between  tbe  cases  of  two  children, 
one  of  whom  is  a  day  short  of  twelve,  and  the  other 
a  day  over  seven  years."  This  latter  interpretation 
is  in  accordance  with  tbe  English  law.* 

*  Act  XL V  on  860.       . 

»    The  Queen  v.  Lukhini  Agradmini,  22  W.  B.  Cr.  R.  27. 
»    P.  60. 

*  Arcbbold*s  Pleading  and  Evid.  in  Crim.  Cases,  17th  edn.,  p.  16; 
Broom^s  Legul  Maxims,  5tU  edn.,  p.  316. 
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To  render  amnfant  between  the  ages  of  flevea 
nnd  twelve  criminaUy  responsible,  it  is  not  neces* 
sary  that  he  should  know  the  penal  consequences 
of  his  offence;  but  he  mnst  be  capable  of  knowing 
the  natural  consequences  which  flow  from  his  act, 
and  also  the  fact  that  the  committal  of  the  act  is 
an  offence  punished  by  the  criminal  .  law,  or  rather 
tliat  the  act  which  he  was  doing  was  wrong.^ 

The  manner  of  committing  the  offence,  or  the 
intelligence  shown  by  the  offender  in  concealing  all 
trace  of  the  crime,  will  often  be  sufficient  to  render 
the  infant  criminally  responsible  for  the  offence.' 
The  defence  set  np  by  the  child  and  hi&  demeaO' 
our  at  the  trial  will  often  also  be  material.^ 
over  twelve  After  hc  has  attained  the  age  of  twelve  yeai^,  an 
■ge.         infant  is  liable  to  tlie  penalties  of  the  criminal  lair 

to  the  same  extent  as  an  adult. 

ofl^n'der        ^  pcrsou  uudcr  the  age  of  sixteen  years  who  is 

**{^^  sentenced  by  any   Criminal  CJourt,   to  which  the 

formetory.  Q^^i^^  Proccdurc  Code  is  applicable,*  or  by  the 

High  Court,*  to  imprisonment  for  any  offence,  may  be 

confined  in  a  reformatory  instead  of  being  hnpfri- 

soned  in  the  criminal  jail. 


^    See  Queen  ▼.  LuMiini  AgradttniHi,  2*2  W.  R.  Cr.  R.  27. 

*  Queen  ▼.  Museamut  Aimona^  1   W.  K.  Cr.   B.    49 ;  Mayne^s  Id< 
dian  Penal  Code,  9th  edn.,  p.  66. 

*  Queen  v.  Lukhini  Agradanini,  22  W.  tt.  Cr.  R.  27. 
'     Act  X  011872,  8eo.  318. 

*  Act  X  of  1875,  sec,  112. 


LECTURE  IX. 


THE  DITTIES  AND  POWERS  OF  aHABDIANS. 

The  duties  of  a  goardiau  depeud  upon  whether 
he  has  charge  of  the  person  or  of  the  estate  of  his 
ward. 

It  is  the  duty  of  the  guardian  of  an  infant's  per-  Dafies  of 

(guardian 

son  to  make  proper  provision  for  the  maintenance,  of  person. 
lodging,  clothing,  and  education  of  the  ward,  ac- 
cording to  the  position  which  he  will  occupy  in  life 
on  his  attainment  of  the  age  of  majority. 

The  duties  of  the  guardian  of  an  infant's  estate  can  ^l^^^^ 
be  best  summed  up  in  the  terms  of  the  agreement  ^^  ^^^ 
executed  by  managers  of  estates*  under  the  Court  of 
Wards.^    He  must  mapage  the  estate  diligently  and 
faithfully  for  the  minor  proprietor,  must  use  every 
means  iq  his  power  to  improve  the  same  for  the 
ward's  benefit,  and  must  act  in  every  respect  for  the* 
interest  of  such  ward  in  like  manner  as  if  the  estate 
were  his  own. 

The  guardian  of  an  infant's  person  has,  whether  Onw^ian 

o  *  '  o!  person. 

he  be  a  natural  guardian,  or  a  testamentary  guardian, 
or  a  guardian  appointed  by  a  Civil  Court  or  by  the 
Court  of  Wards,  an  undoubted  right  to  the  custody 
of  the  person  of  his  ward,^  subject  of  course  to  the 

*    Act  17  (B.C.)  of  1870,  Sched.  A. 

'    See  In  re  Andrews^  8  L.  R.  Q.  B.  153. 
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powers  of  the  Courts  to  interfere  with  that  posses- 
•  sion/  Apparency,  a  guardian  may  use  a  certaia 
amount  of  force  to  obtain  or  retain  possession  of  his 
ward's  person  where  such  force  does  not  amount  to 
a  breach  of  the  peace.*  . 
The  m«m-     The  guardiau  of  an  infant  must,  out  of  the  income 

tenance  of  ° 

the  iofanfe.  Qf  ijjg  ward's  ostato,  provide  a  proper  maintenance 
for  such  ward, — that  is  to  say,  he  must  see  that  the 
infant  is  clothed,  boused,  and  fed  in  a  manner  suit- 
able to  his  position  in  life,  and  to  the  fortune  which 
he  is  to  enjoy  on  attaining  the  age  of  majority;  and, 
if  he  be  sued  for  an  account,  the  guardian  will  be 
allowed  all  sums  properly  expended  for  the  protec- 
tion and  safety,  or  for  the  maintenance  and  support, 
of  his  ward.' 

Wiiere  the  care  of  the  infant's  person  and  that  of 

his  estate  are  in  different  hands,  it  is  the  duty  of  the 

guardian  of  his  estate  to  furnish  to  the  guardiao  of 

his  person  what  is  requisite  for  the  purpose  of  the 

'infant's  m«iintenance. 


>  See  Lectures  IV,  V,  and  YI,  ante.  In  the  sixth  lecture  the 
summary  powers  of  the  Courts  in  India  to  provide  for  the  custodj  of 
minors  are  considered.  Where  the  fact  of  a  person  being  guardian  is 
disputed,  as  for  instance,  where  he  claims  to  be  guardian  under  a  will^ 
and  the  factum  of  the  will  is  denied,  the  summary  powers  of  the  high 
Court  cannot  be  very  conveniently  exercised.  The  Court  may,  however, 
make  an  enquiry,  or  order  a  reference  to  determine  the  questioii 
as  to  the  right  of  guardianship  of  the  infant.  SSee  In  re  Andrew^ 
8  L.  R.  Q.  B.  160. 

»  See  Ex  parte  Hopkituty  3  P.  Wms.  154 ;  ante,  pp.  236-7 ;  and  Forsyth 
•  on  the  Custody  of  Infants,  chap.  v. 

'  See  NeUon  v.  Dancombe^  9  Beav.  232. 
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We  have  in  a  previous  lecture^  efien  in  wlmt  eases 
the  High  Court  will  allow  maintenance  out  of  aiu 
infant's  estate,  and  what  rules  will  assist  it  in  deter- 
mining  the  amount  to  be  allotted.  A  guardian 
should  be  guided  by  the  same  rules.  He  should 
never  allow  the  infant's  estate  to  be  used  for  his 
maintenance  in  cases  where  the  Court  would  not 
allow  it,  and  he  must  not  expend  more  than  the 
Court  would  allow.  Otherwise  the  guardian  iliight 
become  personally  liable  for  the  amount  expended 
by  him,  or  for  the  costs  of  obtaining  the  sanction  of 
the  Court.* 

Where  a  guardian  has  any  real  difficulty  with 
reference  to  the  application  of  the  infant's  funds  to« 
wards  his'  maintenance,  he  should,  if  the  infant  be 
resident  in  Calcutta,  or  be  possessed  of  property 
within  the  limits  of  that  town,  apply  to  the  High 
Court  for  its  sanction  or  directions.  He  may  do  so 
either  by  a  suit  or  by  a  petition  without  a  suit.' 

The  duties  and  powers  of  the  manager  and  guar- 
.dian  of  an  infant  ward  of  the  Court  of  Wards  have 
been  already  considered.* 

Where,  under  the  provisions  of  section  10  of  Act 
XL  of  1858,*  a  certificate  of  administration  to  a 
minor's  estate  has  been  granted  to  the  PubKc  Cura- 
tor»  or,  where  there  is  no   Public  Curator,  to  some 

»     Lecture  VII.  »    See  ante,  p.  264. 

»  See  Ex  part^McKetfy  1  Ba.  and  B.  405.  See  also  Ex  parte  Whit' 
field,  2  Atk.  316,  ante,  p.  254. 

*     4»<^>  Lecture  III.  •    See  ante.  Lecture  IV. 
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m 

Other  fit  person,  the  Civil  Court  may  fix  such 
tallowance  as  it  m{^y  think  proper  for  the  mainten- 
ance of  the  minor  ;  and  it  is  the  dutj  of  the  certi* 
ficate-holder  to  pay  such  allowance  to  the  guardian.^ 
Where,  however,  a  guardian  of  the  infant's  person 
has  been  appointed  by  the  Civil  Court  under  the 
other  provisions  of  Act  XL  of  1858,  that  Act  does 
not  give  to  the  Civil  Court  any  power  to  fix  an 
allowance  for  the  .maintenance  of  the  ward  who 
is  brought  under  its  superintendence,  and  no  power 
is  given  to  the  manager  of  the  infant's  property  to 
provide  for  its  maintenance  out  of  its  estate  y  but 
in  the  absence  of  this  express  power,  the  certificate- 
holder  and  the  guardian  of  the  infant's  person 
possess  in  this  respect  powers  at  least  equal  to  those 
of  an  ordinary  guardian,  and  may  expend  out  of 
the  income  of  the  infant's  estate  such  sum  as  mfty 
be  necessary  for  the  support  of  the  infant. 
Powers  of       When    property  is   held   by    trustees  in  trust 

trustees  i        i         ^  ^ 

P^el^  for  a  minor,  full  powers  to  provide  for  the 
maintenance  of  their  cestui  que  triustent  are  given  to 
such  trustees  by  the  Trustees  and  Mortgagees 
Powers  Act,*  which  enacts*  that  "  in  all  cases  where 
any  property  is  held  by  trustees  in  trust  for  a  mi* 
nor,  either  absolutely  or  contingently  on  his  attain- 
ing majority,  or  on  the  occurrence  of  any  event 
previously  to  his  attaining  majority,    it  shall  be 

*    Sec.  11.  •    XX VIII  of  1866.  »    Sec.  32. 


ID  trust  for 
miDors. 
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lawful  for  such  trustees,  at  their  s<jle  discretion,  to 

pay  to  the  guardians  (if  any)  of  such  minor,   or. 

otherwise  to  apply  for  or  towards  the  maintenance 

or  education  of  such  minor,  the  whole  or  any  part 

of  the  income  to  which  such  minor  may  be  entitled 

in  respect  of  such  property,  whether  there  be  any 

other  fund  applicable  to  the  same  purpose,  or  any 

other  person   bound  by  law  to  provide  for  such 

maintenance    or    education,    or    not  ;    and     such 

trustees  shall  accumulate  all  the   residue  of  such 

income  by  way  of  compound  interest,  by  investing 

the   same,  and  the  resulting  income  thereof  from 

time  to  time  'in  proper   securities,   for   the   benefit 

of  the  person  who  shall  ultimately  become  entitled 

to  the   property    from  which  such   accumulations 

shall  have  arisen.     Provided  always  that  it  shall 

be  lawful  for  such  trustees  at  any  time,  if  it  shall 

appear  to  them  expedient,  to   apply   the  whole   or 

any   part  of  such   accumulations,  as  if  the  same 

were  part  of  the  income  arising  in  the  then  current 

year." 

The  guardian  is  entitled  to  use   his   discretion  Pbceot 
with  reference  to  the  place  of  residence  of  his  ward,  of  infant. 
and  may  put  proper  restraint  upon  him,  so  as  to 
prevent  him   from   consorting  witli  persons  whose 
society  might  be  injurfous  to  him.* 

Under  the  law   as  administered  by   the    Court 

-_  -        ■       ■■  - — ^^_ ■ — — ^^ — 

•  See  Fleming  r.  Pratt,  L.  J.  1  K.  B.  195. 
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of  CLancery  in  IBngland,  no  guardian  (not  even  the 
father)  of  an  infj^nt  may  remove  the  infant  from 
out  of  the  jurisdiction  of  the  Court.^  If  he  at- 
tempts to  do  so,  the  Court  will  appoint  another 
guardian  in  his  place.  It  is  not  easy  to  say  how 
far,  if  at  all,  this  rule  is  applicable  to  this  country. 
The  High  Court  can,  and  would  probably,  restrain 
a  guardian  from  taking  his  ward  out  of  Bengal 
without  the  leave  Qf  the  Court  ;  and  an  attempt  to 
take  his  ward  out  of  Bengal  might,  under  Section 
21  of  Act  XL  of  1858,*  justify  a  District  Court  in 
removing  a  guardian,  who  had  been  appointed 
under  that  Act. 
Educatino      It  is  the  duty  of  a  guardian  to  provide  for  the 

ol  infant. 

education  of  his  wards  according  to  their  rank  and 
expectations  in  life.  If  he  exercises  properly  his 
discretion  in  this  respect,  the. Court  will  not  inter- 
fere with  his  guardianship.^ 

If  in  the  exercise  of  such  discretion  the  guardian 
should  think  it  desirable  that  his  ward  should 
be  educated  at  a  school,  he  must  choose  a  sehool 
for  his  ward.  Apparently,  where  the  ward  is  of  that 
age  at  which  the  Courts  consider  that  an  infant 
is  capable  of  selecting  the  custody  in   which  he  of 

she   shall    remain,^  tlie    guardian  should  to  some 

...  • 

»     Movnstuart  v.    Mountxtuart,  6  Ves.  363 ;    Wellesley  t.  Beaufort^ 
2  RnsBr  18. 
^  •    See  ante,  Lecture  IV,  pp.  182— 186.  • 

»    See  Talbot  v.  Earl  of  Shrewsbury,  4  M)l.  and  Cr.  673. 
*    See  ante,  Lecture  VI,  p.  242. 
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extent  consult  the  wislies  of  the  infant  with  respect 
to  the  place  of  education.  But  in  other  cases  the 
guardian  need  not  pay  any  attention  to  the  wishes 
of  the  ward ;  and  even  in  cases  where  the  infant  is 
of  an  age  to  exercise  a  discretion  with  respect  to 
the  custody  of  his  person,  the  Court  would  not 
interfere  with  the  selection  of  a  school  by  the 
guardian,  unless  there  were  reasons,  other  than  the 
fsict  that  the  wishes  of  the  infant  had  not  been 
consulted,  for  the  Court's  interference.* 

In  addition  to  upholding  a  guardian's  right  to 
select  a  school  for  his  ward,  the  Court  will  sometimes 
go  so  far  as  to  send  its  own  officers  for  the  purpose 
of  taking  the  ward  to  and  keeping  him  at  the 
school  selected  for  him  by  his  guardian.* 

Where  the  infant  has  more  than  one  guardian,  and 
his  guardians  differ  as  to  the  mode  of  his  education,, 
or  as  to  the  school  to  which  he  should  be  sent  the 
Court  would  interfere  and  would  not  consider  it- 
self bound  by  the  wishes  of  the  majority  of  the 
guardians,  but  would  propound  a  scheme  for  the 
education  of  the  infant. 

The  education  which  a  guardian  is  bound  to  pro- 
vide for  his  wards  must  be  one  suitable  to  their 
rank  and  expectations.  He  is  bound  to  see  that  they 
receive  a  religious  and  moral  education  in  addition  to 


»    See  H(dl  v.  Hall,  3  Atk.  721. 
•     Tremaine*9  case,  Stra.  168. 


*  ^ 


i 


LEG.    IX.] 


OF   GUARDIANS. 


311 


This  duty  is  more  clear  where  iiie  character  of 
the  parent  is  liable  to  no  reproach. 

We  now  cooae  to  the  consideration  of  what  is  in  Mama^ 

0  of  ward. 

this  country  one  of  the  most  important  duties  of  the 
guardian  of  an  infant, — namely,  his  duty  with  refer- 
ence to  the  marriage  of  his  ward. 

Id  England,  the  only  duty  of  a  guardian 
in  this  respect  is  to  prevent  his  ward  entering 
into  an  unfitting  marriage;'  but.  in  this  country,  at 
least  amongst  Hindus,  to  that  duty  is  superadded 
the  paramount  duty  of  providing  a  proper  husband  for 
his  female  ward,  and  the  probably  less  urgent  duty 
of  providing  a  proper  wife  for  his  male  ward.  We 
have  seen  in  a  previous  lecture^  what  relations  of  a 
minor  are  under  the  Hindu  and  Mahommedan  laws 
respectively  entitled  to  give  the  minor  in  marriage. 
On  those  persons,  and  not  on  the  guardian  of  tlie 
infant's  person,  this  duty  falls. 

The    Hindu    law    distinctly,    and   peremptorily,  Hindus. 
obliges  the  father  to  provide  for  his  daughter,  before 
she  attains  the  age  of  puberty,  a  husband  capable  of 
procreating  children.^     After  the  father's  death  the 
marriage   expenses    of   his    daughters,   and   their 


*  See  Barker  ▼.  Taylor,  1  G.  &  P.  101. 

*  Lecture  II. 

*  Jumoona  Dasiya  ▼.  Bamcuoondari  Dattnya^  1  I.  L.  R.  Calc.  S.  289 ; 
8.  C.  L.  R.  3  I.  A.  78  ;  Strangers  Hindu  Law,  p.  36 ;  Menu,  chap,  ix, 
sloka  88  ;  Vyavastha  Darpana,  p.  651. 
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maintenance  uittil  marriage^  are,  under  the  Hiuda 
law,  a  charge  upijn  his  estate.^ 

With  respect  to  male  minors,  there  is  not  the 
same  obligation  upon  fathers  and  other  guar* 
dians  under  the  Hindu  law  to  provide  for  their 
marriage.  Inasmuch  as  amongst  Hindus  maniage 
completes  for  the  man  the  regenerating  ceremonies, 
expiatory,  as  is  believed,  of  the  sinful  taint  that 
every  child  is  supposed  to  contract  in  the  parent's 
womb,  and  is  for  Sudras  the  only  one  that  is  allowed,' 
and  also  inasmuch  as  marriage,  being  the  means 
of  obtaining  legitimate  male  issue,  is  a  matter  of 
religious  obligation  amongst  Hindus,  it  is  the 
duty,  though  not  a  peremptory  one,  of  the  father 
or  guardian  to  provide  a  wife  for  his  son  or  male 
ward.  ^ 

Maiiome-  With  rcspoct  to  Mahommcdaus,  their  law  does  not 
impose  upon  guardians  any  religious  obligation  to 
provide  suitable  marriages  for  their  wards,  though 
it  gives  them  the  power  to  make  such  provision; 
but,  except  where  the  person  giving  him  in  mar-» 
riage  is  his  father  or  grandfather,  the  infant  has,  on 
arriving  at  puberty,  or  rather  on  attaining  the  age 
of  majority,  the  option  of  either  abiding  by  the 
marriage  or  fepudiating  ft.* 

Jl  Kuirdian      The  Mahomcdan   law   does  not  allow  the  Kazi, 
*  *  ""^ '  who,  as  we  have  seen,*  is,  after  her  relatives  and  the 

*    Yyavastha  Darpann,  p.  370.        '    Strangers  Hinda  Law,  p»  95 
'    See  ante,  Lecture  VIII.  *     Ante,  Lecture  II. 
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Mowkt'Ool-mowalat^  entitled  to  give  a  female  infant 
in  marriage,  to  marrj  her  himself|  or  to  give  Ler  in 
marriage  to  his  son  ;^  but  this  prohibition  does  not 
extend  to  other  guardians.  In  an  English  case,^  the . 
marriage  of  an  infant  of  tender  years  to  her  guardian 
was  pronounced  null  and  void,  on  the  ground  that 
the  marriage  had  been  brought  about  by  force  and 
undue  influence. 

It  is  the  duty  of  the  guardian  by  every  means  Fitnew  oi 

^  ^  **  marriage. 

in  his  power  to  prevent  his  ward  entering  into  an 
unequal  marriage.^  It  is  not  possible  to  lay  down 
any  rule  as  to  what  is,  and  what  is  not,  an  unequal 
marriage.  Congruity  of  age  and  equality  of  rank 
and  fortune  are  the  chief  means  of  determining  the 
fitness  of  a  marriage. 

Where  a  guardian  is  himself  conniving  at  the 
improper  marriage  of  his  ward,  he  will  be  restrained 
by  the  Court  from  .bringing  about  the  marriage,*  and 
may  also  be  removed  from  the  office  of  guardian. 

The    High   Court  has   full   powers   to   prevent  wards  of 
infants  subject  to  its  jurisdiction  from  entering  into  court. 
improper  marriages.    Under  the  English  law,  where 
an  infant  is  a  ward  of  Court,'  a  person  marrying 


^    Baillie*8  Digest,  p.  47. 

*  Harford  ▼.  Morris,  2  Hagg.  Con.  Rep.,  at  p.  436. 
»    Barker  v.  Taylor,  1  C.  &  P.  101. 

*  WelUiUy  V.  Duke  of  Beaufort,  2  Rubs.  29.  A  guardian  m«8t 
make  no  profit  out  of  the  marriage  of  his  ward ;  see  Simpson  on  Infants, 
p.  117 ;  and  8trange*8  Hindu  Law,  p.  38. 

^    As  to  what  constitutes  an  infant  a  ward  of  Court,  see  ante,  p.  217. 
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such  ward,  or  a£bempting  to  bring  about  a  marriage 
of  the  ward,  witjiout  the  sanction  of  the  Court,  is 
liable  to  be  punished  for  contempt  of  Court.  This 
.  rule  of  Engb'sh  law  is  apparently  applicable  to  wards 
of  the  High  Court. 
Gu«rdi«n        It  is  a  Settled  principle  of  the  law  respecting:  the 

not  to  make  i  r  r  o 

or^ute!  guA^di&i^ship  of  infants  that  a  guardian  must  not 
make  any  profit  for  himself  out  of  the  management 
of  the  infant's  estate.  Except  where,  as  in  the  case 
of  a  Public  Curator,  or  of  a  manager  under  the 
Court  of  Wards,  the  Legislature  has  provided  for 
the  remuneration  of  the  person  managing  the 
infant's  estate,  or  where  a  father  or  other  person,  in 
leaving  property  to  an  infant,  provides  for  the  remu- 
neration of  the  infant's  guardian,  the  guardian 
must  discharge  his  duties  without  reward. 

The  guardian  of  a  minor  is  bound  in  duty  to 
abstain  from  entering  into  any  arrangement  which 
benefits  him  at  the  expense  of  the  minor's  estate; 
and  if  he  enters  into  any  such  "arrangemcDt,  it  is 
incumbent  on  him,  immediately  after  the  nunor 
comes  of  age,  to  obtain  from  hiiH,  not  an  accidental, 
but  a  distinct  formal  ratification.^ 

Conflicting      Wlicu  the .  iutcrcsts  of  the  guardian  conflict  in 

interesta  of  ,        '  •  i        i  i»        • 

guardian    any  Way  with  those  of  his  ward,  the  guardian  is 
bound  to  see  that  the  ward  is  provided  with  proper 


'     Prosunno  Coomar  Ghuttuck  v.  Woomachurn  Mooherjee,  20  W.  B. 
C.  R.  274. 
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and  independent  advice  and  assistance.  No  person 
can  act  as  next  friend*  or  guardian  ad  litem?  of  an 
infant  in  a  suit,  if  his  interest  be  adverse  to  that  of 
the  infant.  If  he  does  so  act,  the  minor  is  not 
bound  by  the  suit,  and  can  repudiate  his  liability 
thereunder  on  the  ground  that  he  was  not  properly 
represented  in  such  suit.* 

■  Tlje  relation  of  guardian  and  ward  is  that  of 
trustee  and  cestui  que  trusty  yf\\S\  this  distinction, 
namely,  that,  although  the  foct  of  an  adult  cestui  que 
trust  having  authorized  or  acquiesced  in  a  breach  of 
trust  exonerates  the  trustee,  a  trustee  or  guardian 
of  the  estate  of  an  infant  cannot  make  use  of  this 
defence,  and,  unlike  an  adult  cestui  que  trusty  an 
infant  cannot  give  a  release.* 

An  infant  cannot  make  a  gift  of  any  portion  of  Gift  by 

infant  to 

his  property  to  his  guardian.^  The  influence  which  guardian. 
a  guardian  necessarily  exercises  over  his  ward 
raises  a  presumption  that  any  such  transaction  be- 
tween a  guardian  and  his  ward  is  fraudulent,  and 
such  gift  as  well  as  any  sale  of  his  property  to  his 
guardian  will  be  set  aside  by  tJie  Court,  subject, 


•  Act  X  of  1877,  sec.  445. 

•  Act  X  of  1877,  eecs.  456  &  457. 

•  See  Unnoda  Dabee  v.   M.  Z.  Stevenson,  22  W.  R.  C.  R.  291 ; 
H.  O,  French  v.  Baranashee  Banerjee,  8  W.  R.  C.  R.  29. 

•  Malkeyis  v.  Brwe,  14  Beav.  345;  Beaufort  v.  Berty,  1  P.  Wms. 
704. 

•  Witkitison  V.  Parry,  4  Russ.  276.  • 

•  Wood  V.  Downes,  18  Ves.   127.    Umler  the  Ilindulaw  all  gifbs  bj 
minoi's  are  void,  see  Stokes*  llliulu  Law  Bonks,  p.  134.  .     • 


316 


DUTIES   AND  BOWERS 


[lbc.  nL 


however,  to  the  Infant  having  to  pay  back  any  sum 
of  money  which  ^he  may  have  received  on  accoant 
of  such  sale. 

AH  gifts  and  sales  by  an  infant  are.  revocable, 
provided  that,  in  the  case  of  a  sale,  the  infant  is 
able  to  restore  the  other  party  to  his  former  posi- 
tion ;  and  in  the  case  of  a  gift  also,  where  the  donee 
has  expended  money  on  the  repairs  or  improvement 
of  the  property  which  has  been  given  to  him,  the 
infant  in  setting  aside  the  gift  would  be  obliged  to 
recoup  this  expenditure.  In  one  case^  the  Sudder 
Court  set  aside  a  conveyance  by  way  of  gift  to 
the  guardian  by  the  minor  without  prejudice  to  the 
guardian's  having  recourse  to  the  minor's  estate 
for  money  expended  on  his  account 

This  protection  which  the  law  affords  to  infants 
guaTdkn  i^g^i'ist  the  wrongful  exercise  of  the  influence  of 
^nlift^  their  guardians  over  them  is  extended  to  transactions 
of  major^  betwecu  them  and  their  guardians  after  they  have 

itv 

attained  the  age  of  majority  and  while  that  influence 
still  remains. 

The  lllth  section  of  the  Indian  Evidence  Act* 
provides  that  ^'  where  there  is  a  question  as  Co  the 
good  faith  of  a  transaction  between  parties,  one  of 
whom  stands  to  the  other  in  a  position  of  active 
confidence,  the  burden  of  proving  the  good  faith 


Trans- 
actions 


>    LachmurmDass  y.   Rupchand^   5  Bel.  Rep.  114;  see  also  Baboo 
Ram  Ohoae  v.  Kaleo  Pershad  Ohose^  4  Sel.  Rep.  17, 
•    Act  I  of  1872. 
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of  the  transaction  is  on  tbe  party  wko  is  in  a  posi* 
tion  of  active  confidence."  Illualration  (ft)  to  that 
section  is  as  follows : — '^  The  good  faith  of  a  sale 
by  a  son  just  come  of  age  to  a  father  is  in  question 
in  a  suit  brought  by  the  son.  The  burden  of 
proving  the  good  faith  of  the  transaction  is  on  the 
father." 

This  section  of  the  Evidence  Act  is  merely  an 
embodiment  of  the  English  yule  of  law,  with 
reference  to  which  Lord  Brougham  said  in  Hunter  v. 
Atkins  /  ^^  There  are  certain  relations  known  to  thie 
law,  as  attorney,  guardian,  trustee.  If  a  person 
standing  in  these  relations  to  client,  ward,  or  cestui 
que  trust  takes  a  gift  or  makes  a  bargain,  the  proof 
Hes  upon  him  that  he  has  dealt  with  the  other 
party,  the  client,  ward,  &c.,  exactly  as  a  stranger 
would  have  done^  taking  no  advantage  of  hiel 
influence  or  knowledge,  putting  the  other  party  on 
his  guard,  bringing  everything  to  his  knowledge 
which  he  himself  knew.  In  short,  the  ^  rule  rightly 
considered  is,  that  the  person  standing  in  such 
relation  must,  before  he  can  take  a  gift  or  even 
enter  into  a  transaction,  place  himself  in  exactly 
the  same  position  as  a  stranger  would  have  been 
in,  so  that  he  may  gain  no  advantage  from  his 
relation  to  the  other  party  beyond  what  may  be 
the  natural  and  unavoidable   consequence  of  kind« 


>    3M.&K.135. 
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•nesg  arising  out  of  that  relation/'     This  rule  is 
equally  applicable  whether  the  parent  of  the  child 
•or  any  other  person  be  its  guardian. 
Keiea^es         Tlio  protection  of  the  law  extends  so  lonff  as  the 

by  frarns  ^  o 

ittTiiJing'  infant  ifl  under  the  influence  of  its  guardian,  and  the 
minority.   ^q^,jiJjjj  ^jjj  j^^j^  y^py  jealouslv  at  releases  executed 

by  wards  soon  after  attaining  their  majority  ia 
ftivotir  of  theh'  quondam  guardians.  Where  such  a 
release  is  in  question,  the  ontis  of  showing  the  btma 
Jides  of  the  transaction  is  on  the  guardian,  and  it  is 
for  him  to  show  that  he  derived  no  benefit  from  the 
transaction,  that  he  placed  his  ward  in  full  posses- 
ision  of  all  the  facts  and  accounts  relating:  to  hid 
property,  and  explained  to  him  the  full  extent  of  his 
irightfi  therein.  ^ 

■  In  the  case  of  Oillon  v.  Mitford^  where  a  minot 
liad  givetl  a  release  to  his  guardian  soon  after  coming 
of  age.  Sir  Thomas  Strange  said,  that  the  principles 
■  of  equity  which  govern  that  species  of  case  "are 
those  which  Vender  it  the  duty  of  the  Court,  wher- 
ever a  man  appears  to  have  been  acting  as  guardian, 
Or  as  trustee  in  the  nature  of  guardian  to  a  minor,  to 
see,  when  he  comes  to  give  up  his  trust,  that  a  &ir 
account  has  been  rendered,  and'  that  his  release,  if 
he  have  obtained  one,  has  been  fair.  They  operate 
in  other  relations  besides  that  of  guardian  and  ward; 
and,  in  their  application,  are  always  considered  not 

'    1  Mad.  Notes  of  Cases  281.    See  also  Ramkissen'Pti^'oshee  Afaha- 
paiur  V.  Hurry kmen  Mahnpatur,  15  S.  D.  A.  274. 
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as  ordinary  principles  regulating  rights,  and  as 
suck  liable  to  be  modified  by  a  yaviety  of  personal 
circumstances,  but  as  principles  of  policy  to  be 
enforced  for  the  sake  of  the  public,  as  aifording  by 
their  efficacy  a  salutary  and  important  protection, 
where  protection  is  peculiarly  needed,  and  without 
the  influence  of  which  great  imposition  might  be 
practised,  and  incalculable  injustice  done.  For  this 
reason,  their  application  does  uQt  depend  upon  de^ 
tection  of  positive  unfairness  in  the  arrangement 
proposed  to  be  impeached.  If  it  confer  an  advan^ 
tage  upon  the  guardian,  it  may  be  one  that  he  may 
have  merited ;  but  upon  the  principles  of  the  Court,. 
it  may  not  be  the  less  bound  to  set  it  aside.  Neither 
does  it  depend  upon  its  appearing  whether  the  minor 
just  come  of  age  knew  at4he  time  in  its  full  extent 
what  it  was  that  he  was  giving  up,  and  was  apprized 
of  bis  option  to  withhold  his  consent.  In  ordinary 
cases  a  man  will  be  bound  by  his  release,  if  there  * 
appear  to  have  been  a  consideration  for  it,  and  that, 
knowing  at  the  time  the  extent  of  his  rights,  he  was 
aware  of  the  nature  of  the  instrument  he  was  about 
to  execute.  But  I  apprehend  it  is  different  between 
a  guardian  and  ward,  at  the  critical  moment  of 
settling  the  account,  upon  the  latter  coming  of  age. 
At  law  the  relation  may  have  ceased,  the  minor 
having  become  legally  sui  juris.  But  an  influence 
for  the  most  part  on  the  side  of  the  guardian  still 
continuing,  equity  presumes  its  operation,  and  will 
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to  procure  thut  liabHity  on  the  part  of  the  chihl,  and 
that  it  is  tlie  businees  and  duly  of  the  party, 
trho  endeavours  to  maintain  such  a  transaction, 
to  show  that  the  presumption  is  adequately  rebutted; 
and  that  it  may  be  adequately  rebutted  is  perfectly 
clear.  This  Court  does  not  interfere  to  prevent  an 
act  even  of  bounty  between  parent  and  child,  but 
it  will  take  care  (under  the  circumstances  in  which 
the  parent  and  child  are  placed  before  the  emanci* 
pAtion  of  the  child)  that  such  child  is  placed  in 
such  a  position  as  will  enable  him  to  form  an  en- 
tirely free  and  unfettered  judgment,  independent 
altogether  of  any  sort  of  control."  Thus  a  transac- 
tion between  a  person  who  has  just  attained  the 
age  of  majority  and  his  guardian,  or  another  person 
standing  in  loco  parentis  to  him,  will  be  set  asid<^ 
eren  against  a  third  person,  if  he  takes  a  benefit, 
knowing  the  nature  of  the  circumstances ;  but  this 
would  be  otherwise,  where  there  is  no  ground  for 
imputing  to  him  knowledge  of  undue  influence. 

In  every  case,  even  where  the  cestui  que  trustent 
have  been  adults  throughout  the  existence  of  the 
trost,  the  trustee  in  taking  a  release  from  them  must 
not  only  disclose  to  them  the  whole  of  the  facts  con- 
nected with  the  trust,  but  he  must  explain  to  them 
the  exact  nature  of  their  rights  with  reference  thereto, 
and  this  rule  applies  with  greater  force  where  the 
cestui  que  trust  has  just  emerged  from'  a  state  of 
pupilage. 

41 
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Where,  however,  the  transaction  between  a 
father  and  his  son,  or  a  gnardian  and  his  ward,  is 
of  the  nature  of  a  family  arrangement,  as  where  an 
estate  is  resettled  in  a  way  advantageous  for  the 
family  generally,  though  the  son  or  ward  gives  up 
some  of  his  rights,  the  Court  will  not  set  it  aside 
unless  it  be  clear  that  the  son  or  ward  had  not  a 
reasonable  knowledge  of  what  he  was  doing.  Trans- 
actions of  this  kind,  are  looked  upon  with  favour 
by  the  Court,  and  the  Court  will  not,  as  in  the  case 
of  ordinary  releases  given  by  a  ward  to  his  guardian, 
or  other  transactions  between  them  soon  after  the 
ward  has  attained  majority,  raise  any  presumption 
of  undue  influence/ 

If  the  arrangement,  release,  or  other  similar 
agreement  entered  into  by  the  minor  soon  after 
attaining  his  majority  has  been  acquiesced  in  bj 
him  for  a  long  time,  or  he  has  acted  on  it,  or  has 
permitted  other  parties  to  the  arrangement  to  act  on 
it,  or  if  he  has  allowed  third  persons  to  acquire 
rights  under  it,  or  he  has  recognised  its  validity,  it 
will  be  considered  binding  on  him.^ 

Mere  lapse  of  time  is  not,  however,  in  itself  a 


'  See  Simpson  on  the  Law  of  Infants,  p.  267  ;  Tioeddell  v.  7\ceddeU^ 

Turn,  and  Russ.  K 

3  See  Boidonath  Dey  v.  Ramhishore  Dey^  10  6.  L.  R.  326  note ; 
Doorga  Churn  Shaha  v.  Raninarafn  Doss,  10  B.  L.  R.  S27  note ;  and 
see  po8t.  Lecture  XI,  as  to  the  ratification  by  an  infant  of  the  acts  of  Lia 
guardian. 
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bar  to  a  suit  ;^  it  is  merely  evidence  of  ratifi- 
cation. In  one  case,^  a  settleoient  was  set  aside 
after  a  lapse  of  ten  years.  •  After  a  reasonable  time 
has  elapsed,  very  slight  evidence  of  confirmation 
will  be  sufficient,  as  for  instance,  the  execution  of  a 
subsequent  deed  reciting  part  of  the  former  deed, 
and  purporting  to  be  in  exercise  of  one  of  the  powers 
therein  contained,  was  in  one  case^  held  to  operate 
as  an  absolute  confirmation  qf  the  whole  of  the 
former  deed,  and  to  be  a  bar  to  a  suit  to  set  it  aside, 
though  the  deed  was  one  which,  apart  from  lapse 
of  time  and  subsequent  confirmation,  the  Court 
could  not  have  upheld? 

A  guardian  in  managing  an  infant's  estate  must 
have  regard  to  the  interest  of  the  •  inheritance,  not 
the  immediate  income.*  After  all  necessary  pay- 
ments, he  must  accumulate  the  income  of  the 
infant's  property. 

Where  a  minor's  estate  is   encumbered,  or  there  Pftyment 
are  debts  for  which  his  estate   would  be  liable,*   it  due  by 

infant's 

is  the  duty  of  the  guardian  to  endeavour  to  pay  off^  «*^'«- 


'  Rajnarain  Deb  Chowdkry  v.  Kassee  Chunder  Chowdhry,  10  B.  L. 
R.  324;  Dharmdjivaman  y.  Gurrdv  Shrinivcu,  \0  Bom.  hi.  G.  Rep. 
dU ;  see  post^  Lecture  XI,  as  to  the  law  with  respect  to  the  limitation 
of  suits  by  infauts. 

•  Wolkuton  V.  TVipe,  L.  R.  9  Eq.  44 ;  see  also  CotUts  ▼.  Acworlh, 
L.  R.  8  E<j.  567. 

•  Jarratl  v.  Aldan,  L.  R.  9  Eq.  463. 

*  Sutton  -7.  Jones,  15  Ves.  588.  g 

*  See  the  Indian  Contract  Act  (X  of  1872),  see.  68 ;  ante,  Liec- 

lure  VIIL 
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sticb  debts  by  sfirict  economy  out  of  the  income  of 
the  estate.^  He  •Bhould  not  sell  or  encamber  tlie 
estate  until  he  is  forced  to  do  so.^ 

The  guardian  is  bound  to  exercise  the  discretion 
of  a  re^isonable  and  prudent  man  with  respect  to 
the  payment  of  the  debts.  He  is  not  bound  to 
contest  them  whether  they  be  well  or  ill  founded/ 
nor  is  he  necessarily  accountable  for  sums  paid  by 
hiui  in  discharge  q(  debts  barred  by  limitation^ 
where  he  has  found  those  sums  justly  due.^ 
DntTof         It  is  the  duty   of  the   guardian  of  an  infant    to 

guardian 

with  W8-    bring,  or  cause  to  be  brought,  on  behalf  of  his  ward^ 

*^^        all  suits  which  are  manifestly  for  his  benefit  or  fos 

that  of  his  estate;^  and  it  is  also  his  duty  to  see  that 

the  interests  of  his  ward  are  properly   cared  for  in 

suits  brought  against  such  wai*d/ 

Where  the  infant  is  defendant  in  a  suit,  the  guar- 
dian  should  not  take  any  active  part,  unless  he  can 
do   anything  positively    for   the   infant's   benefit.^ 


>  Muasamut  Bukshan  t.  Mu$samut  Jlialdai  Koeri^  3  B.  L.  R.  A.  O. 
423 ;  S.  C,  AfussL  Bukshun  v.  Musst.  Doolhin,  12  W.  K.  C.  R.  837. 

'  As  to  when  a  guardian  may  charge  or  sell  the  estate  of  his  ward, 
8ee/70«^  Lecture  X. 

•  Baboo  Lehhraj  Roy  v.  Baboo  yfahtab  Chandy  14  Moo.  L  A, 
393 ;  S.  0.  10  B.  L.  R.  35 ;  and  17  W.  R.  C.  R.  117. 

*  Chowdhry  Chuttarsal  Singh  v.  The  Govemmeut^  3  W,  R.  C.  R. 
67. 

*  See  Sheo  Proshad  J  ha  v.  Gungaram  Jhuy  6  W.  R.  C.  R  221  ;  see 
ywM/,  Lecture  XII,  as  to  suits  by  and  aaainst  infants. 

•  See  Macua<rliteu*8  Mahomed  air  Law,  App.,  Title  Guardian,  8. 

'  Ihe  Court  of  Wards  v.  Raj  Coomar  Deo  Nundun  Singh^  16 
AV.  R.  C.  R.  142. 
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9 

Where  he  can  do  nothing,  he  should  merely  see 
that  the  case  against  the  infant  is  strictly  proved, 
and  should  submit  the  infant's  rights  to  the  Court. 

Where  the  minor  is  a  member  of  a  joint  Hindu 
family,  and  his  interests  are  likely  to  be  prejudiced 
1>y  the  property  remaining  joint,  a  suit  for  partition 
should  be  brought  on  his  behalf.  It  has  been  held 
l>y  the  Madras  High  Court  that  a  suit  for  partition 
can  only  be  brought  on  behalf  of  an  infant  when  it 
is  distinctly  for  the  benefit  of  the  infant,  and  that 
primd  facie  a  partition  is  not  for  the  infant's  bene- 
fit, because,  ordinarily  speaking,  the  family  estate  is 
better  managed,  and  yields  a  greater  ratio  of  profit 
in  union  than  when  split  up  and  distributed  among 
the  several  parceners,  and  besides,  by  partition  the 
minor  would  lose  the  benefit  of  survivorship.^ 

Where  the  co-parceners  are  wasting  the  property, 
or  setting  up  rights  adverse  to  the  infant,  there  is 
no  doubt  that  a  partition  suit  would  lie  and  should 
be  brought ;  and  in  spite  of  the  above  decision  of 
the  Madras  High  Court,  it  may  be  said  that,  in 
nearly  every  case  where  a  minor  is  a  member  of  a 
joint  family,  a  suit  for  a  partition  is  for  his  benefit,  as 
his  share,  when  separated,  is  not  liable  to  contribute 
to  many  expenses,  as  for  instance,  the  marriages  of 


>  Kanakshi  Ammal  ▼.  Chidamhara  Beddi,  3  Mad.  H.  C.  R.  94. 
he^nAUmelammal  ▼•  Aruimchelam  Fillai^  d  Mad.  H.  O.  Hep.  69  ;  and 
Nallappa  Reddi  Y.  Balammal,  2  Mad.  H.  C.  Rep.  182.*  See  also 
Macnagbteirs  Hindu  Law,  Vul.  II,  p.  13, 
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the  children  of  his  co- parceners,  to  which  he  must 
eontiibute  so  long  as  his  share  is  undividecL 

A  partition  by  arbitration/  or  by  the  Collector* 
is  binding  on  the  minor,  provided  that  he  be  not 
injuriously  affected  thereby,  and  that  the  person 
representing  him  in  such  proceedings  act  bond  fide 
and  with  a  due  regard  to  his  interest^ 
Settlement  It  is  the  duty  of  the  guardian  to  see  that  on  the 
riage.  marriage  of  his  female  ward  a  proper  settlement  of 
her  property  is  made. 

In  England,  where  the  husband  by  marriage  ac* 
quires  rights  in  tlie  property  of  his  wife,  this  duty 
is  a  most  necessary  one,  and  although  in  this 
country  no  person  by  marriage  acquires  any  in- 
terest in  the  property  of  the  person  whom  he  or  she 
marries,  it  is  clear  that  the  influence  which  the 
husband  exercises  over  his  wife,  together  with  the 
want  of  capacity  of  the  wife  herself,  is  calculated 
to  endanger  the  wife's  interest  in  her  property. 

The  Succession  Act*  provides*  that  "  the  property 
of  a  minor  may  be  settled  in  contemplation  of 
marriage,  provided  the  settlement  be  made  by  the 
minor  with  the  approbation  of  the  minor*s  father, 
or,  if  he  be  dead  or  absent  from  British  India,  with 
the  approbation  of  the  High  Court." 

*  llamnarain  Poramauick  v.  Sreemutty  DcuAe,  1  JV.  K.  C.  R.  281. 

'  Baboo  Huree  Pershad  Jha  v.  Mitddun  Mohun  Thakoor^  8  B«  L. 
R.  Ap.    72 ;  S.  C.  17  W.  R.  C.  R.  217. 

'  Kalee  Sunhur  Scainyal  t.  Denendro  Nath  Sannyal,  23  W.  H. 
C.  R.  68. • 

*  Act  X  of  1865.  *    Sec.  45. 
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to  her  absolately  ;  if  she  die  in  his  lifetime, 
according  as  sbA  shall  appoint  by  will,  and  in  de^ 
fault  of  appointment,  to  her  statutory  next-of-kin,**  * 

In  most  cases  a  husband  will  be  given  some  in- 
terest in  his  wife's  property,  except  he  may  have 
married  her  in  contempt  of  Court,  in  which  case  he 
will  be,  unless  the  contempt  be  not  an  aggravated 
one,  excluded  from  any  participation  therein. 
Where  the  woman  is  the  offending  party,  she  cannot 
be  excluded  from  all  interest  in  her  husbaM's  pro- 
perty.* Where  the  fund  is  small,  it  is  sometimes 
paid  over  to  the  husband,  or  given  to  him  to  be 
employed  by  him  in  trade.  The  Court  will  in 
fact  generally  sanction  what  the  infant's  relations 
consider  as  a  prudent  and  safe  settlement  of  his 
property. 

The  guardian  of  a  Mahomedan  infant  is  bound 
to  see  that  on  the  marriage  of  his  ward  a  proper 
provision  is  made  for  her  dower. 

A  guardian,  who  has'  acted  as  such,  cannot 
arbitrarily  resign  his  trust.  A  guardian,  as  we  have 
seen,^  is  a  trustee,  and  he  cannot  be  relieved  from 

his  trust  until  he  has  fully  accounted  for  his  dealing 
(if  any)  with  the  minor's  property,  and  until  another 
person  has  been  duly  appointed  in  his  place.' 


>     Be  Murray^  8  Dru.  and  War.  88. 
*     AnU^  p.  315. 


See  Mtusamat  Goumumee  v.   Banuuoonderee^  2  Sev.  Reps,  note 
to  p.  747 ;  S.  C.  16  S.  D.  A.  Rep.  532. 
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Where  the  infant  is  resident  in  Calcutta,  the 
best  course  for  a  guardian,  desiring  to  be  relieved 
of  his  trust,  to  pursue,  is  to  apply  to  the  High  Court 
either  by  a  petition  or  by  a  suit  for  the  appointment 
of  a  guardian  to  the  infant/  Where  the  infant  is 
resident  iu  the  mofussil,  the  guardian  should  make 
an  application-  to  the  Civil  Court  ^  under  Section  4  of 
Act  XL  of  1858.' 

A  guardian  must,  on  the  termination  of  his  guar-  Accounts. 
dianship,  furnish  to  his  ward  a  full  account  of  his 
dealings  with  the  ward's  property ;  and  he  is  liable, 
both  during  the  minority  of  the  ward,  and  after  the 
ward  has  attained  majority,  to  be  sued  for  such 
account. 

This  rule  applies  equally  to  the  kurta  of  a  joint 
Hindu  family,  or  to  any  other  person  having  charge 
of  the  property  of  an  infant.* 

There  are  also  certain  special  provisions  of  law 
with  respect  to  accounts  to  be  furnished  by  mana- 
gers and  guardians  under  the  Court  of  Wards  and 
to  certificate-holders  appointed  by  the  Civil  Court 
under  Act  XL  of  1858. 


*  See  anie^  Lecture  V. 
'  See  ante^  p.  148. 

*  See  anUy  Lecture  IV. 

*  Ahhoychandra  Roy  Chowdhry   v.   Pyarimohan  Guho^   5  B.    L.  R. 
347  ;  S.  C.  13  W.  R.  F,  B.  R.  75. 
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THE  POWEBS  OF  GUABDIANa— (Om^tHMAf.) 

Although  there  is  very  little  distinction  between  tbe 
Hindu  and  tbe  Mnbomedan  law  in  respect  to  the 
powers  of  guardians  over  tbe  property  of  their 
wards,  tbe  powers  of  the  manager  of  a  Hindu  in- 
fant's  property  bare  been  most  often  discussed  in 
tbe  Courts  of  law  of  this  country, 
Hindu  law      Xbo  circumstauces  under  which  tbe  manager'  or 

as  to  sale  ^ 

ga^^Jf  io-  guardian'  of  tbe  estate  of  an  Hindu  infant  is  justi- 

pil^'.P'""  fied  in  selling  or  mortgaging  bis  ward's  property 

were  clearly  defined  by  the  Privy  Council  in  the 

leading    case    of   Hunooman  Pershad  Pandeji  r. 

Mussamut  Babooee  Munraj  Koonweree.^ 

<  This  woald  include  an  executor.  See  SreenmUy  Doueey,  Ttaraehm 
Cixmdoo  Chowdhry,  Bourke*s  Rep.  App;  from  O.  J.  48 ;  S.  C,  S  W. 
R.  M.  A.  7  note.  There  is  a  question  whether  or  not  the  powers  of 
tai  executor  are  not  altered  by  .the  Hindu  Wills  Act  (XXI  of  1870)) 
which  (sec.  2.)  applied  to  the  wills  of  Hindus,  Jains,  Sikhs,  and 
Buddhists,  made  on  or  after  the  lat  of  September,  1870,  the  provisioiu 
of  the  179th  section  of  the  Succession  Act  (X  of  1865),  whiok 
provides  that  the  executor  or  administrator,  as  the  case  maj  be,  of  a 
'  deceased  person,  is  his  legal  representative  for  all  purposes,  and  all  Ab 
property  of  the  deceased  person  vests  in  him  as  such.  The  Hindu 
Wills  Act,  however,  provides  (sec.  3)  that  nothing  therein  contained 
shall  authorize  any  Hindu,  Jain,  Sikh,  or  Buddhist  to  create  in  property 
any  interest  which  he  cauld  not  have  created  before  the  1st  of  Sep- 
tember, 1870. 

'  Radha  Kishore  Mookerjee  v.  Mirioonjoy  Oow,  7  W.  B.  C.  R.  23; 
Dalpatsing  v.  Nanahhai^  2  Bom.  H.  C.  Rep.  323. 

*  6  Moo.  I.  A.  393  ;  S.  C,  18  W.  R.  C.  U.  note  to  p.  81,  and  2  Sev. 
note  to  p.  253. 
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The  first  rule  laid  down  in  tliat^case  was  that,  under 

,       Hinda  Uw 

under  the  Hindu  law,  the  rieht  ofc  a  bond  Me  m-  ^  facto 

'  ^  ^  manager 

cumbrancer  who  has  taken  from  a  de  facto  manager  ^JJ^" STda 
a  charge  on  lands  created  honestly,  for  the  purpose  gT/.  "*°*" 
of  saving  the  estate,  or  for  the  benefit  of  the  estate, 
is  not  (provided  the  circumstances  would  support 
the  charge  had  it  emanated  from  a  de  facto  and 
dejure  manager)  affected  by  the  want  of  union  of 
the  de  facto  with  the  dejure  title.* 

A  sale.,  however,  by  a  person  who  does  not  in  any 
way  represent  the  minor,  may  be  avoided  by  the 
minor  on  that  ground  only. 

This  principle  does  not,  however,  hold  good  under  Not  so 

_       _  ,  ,  under  the 

the  Mahomedan  law,  which  permits  no  one  except  ^^i^o- 

■'  *     medan  law. 

the  near  guardians'  of  an  infant  under  any  circum- 
stances to  alienate  the  infant's  property  f  and,  ex- 
cept under  the  Hindu  law,  a  sale  of,  or  incum- 
brance on,  property  belonging  to  a  minor  by  any 
person  other  than  his  natural  or  properly-consti- 
tuted guardian  would  be  invaKd,  and  liable  to  be 
repudiated  by  the  minor  on  attaining  his  majority.^ 
Where,  however,  the  minor  had  received  any  ad  van- 

'  See  also  Ounga  Pershad  y.  Phool  Singh,  10  W.  R.  C.  R.  1 06 ;  &  C, 
20  B.  L.  R.  note  to  p.  S68. 

*  See  ante.  Lecture  II. 

*  Muist  Bukshun  v.  Mus8t,  Maldai  Kooeri,  3  B.  L.  R.  A.  0^ 
423;  S.  C,  Musst.  Bukshun  v.  Musst  Doolhin,  12  W.  11.  G.  R.  337  ; 
RuUon  V  Dhoomee  Khan,  4  Agra  H.  G.  Hep.  31  ;  Hamir  Singh  v. 
MuBtL  Zakia,  I.  L.  R.,  1  All,  Ser.  57.  Maciiagliteu*B  Principles  of 
UthomedaD  Law,  chap.  Tiii,  princ.  6. 

*  See  past,  Lecture  XL 
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tage  by  the  sale  or  incumbrance,  he  would,  in  set- 
ting it  aside,  be  required  to  recoup  the  purchaser  or 
incumbrancer  to  that  extent.* 
^oaMna  Xhc  joiut  family  system  prevalent  amongst  Hia- 
diBtinction.  J^g  g^emg  jq  j^g  qj^q  Qf  f\^Q  reasons  for  this  distinc- 
tion between  the  Hindu  law  and  the  other  systems 
of  law  administered  in  British  India.  The  ktiria 
of  an  undivided  family  is  in  the  position  of  guar- 
dian  of  the  shares  pf  the  infant  members,  although 
the  infants  may  have  other  relations  entitled  to  the 
guardianship  of  their  estates. 

In  one  case,'^  where  the  father  of  the  infants  was 
alive,  and  had  not  consented  to  the  sale  of  their  pro- 
perty, the  High  Court  upheld  a  sale  by  the  brother 
of  the  infants  on  the  authority  of  Hunooman  Per- 
shad  Pandey^s  case,  and  on  the  ground  that  the 
brother  was  de  facto  acting  in  the  matter  as  the 
guardian  of  his  brothers. 
Tbeinstru-  It  docs  uot  secm  to  bo  material  whether  the 
Bale.  guardian  or  manager  should,  in  the  instrument  of 
sale,  describe  himself  as  such,^  provided  it  be  clear 
from  the  instrument  that  it  is  the  property  of  the 
infant  which  is  being  sold.* 

^  MussL  Bukshun  v.  MussL  Maldai  Kooeri,  3  B.  Jt,  R.  A.  C.  423 ; 
S.  C,  MussL  Bukshun  v.  JMusst  Doolkin,  12  W.  R.  C.  R.  337  ;  Hamir 
Singh  V.  MussL  Zakia,  I.  L.  R.,  1  All.  Ser.  57 ;  see  posi^  Lecture  XI. 

»  Gunga  Pershad  v.   Phool  Singh,  10  W.  R,   C.  R.  106 ;  S.  C,  10. 
B.  L.  R.  note  to  p.  368. 

»  Judoonatk  ChuckerbuUy  v.  Tweedie,  11  W.  R.  C.  R.  20. 

*  Oopes  Mohun  Takoor  v.  Rajah  Radhanat,  2  Knapps.  P.  C.  Rep. 
228 ;  Neiye  Roy  v.  Odeei  Roy,  10  W.  R.  C.  R.  241. 
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The  deed  need  not  contain  any  recital  of  the  neces- 
sity on  account  of  which  the  property  is  sold,'  as  such 
necessity  can  be  proved  by  other  evidence;  In  fact, 
a  recital  of  the  necessity  is  by  itself  no  evidence  of 
the  necessity.^ 

With  reference  to  the  power  of  the    manager  Power  of 

*  *-'•       manager 

or  guardian*  of  the  estate  of  an  infant  heir,  to  5^'*,^'^^' 
charge  such  estate,  the  Privy  Council,  in  Hunoo;^^^%i 
man  Pershad  Pandejfs  case,*  aaid, — "  The  power  ^  ^ 
of  the  manager  for  an  infant  heir  to  charge  an 
estate  not  his  own  is,  under  the  Hindu  law, 
a  limited  and  qualified  power:  It  can  only  be 
exercised  rightly  in  a  case  of  need,  or  for  the  bene- 
fit of  the  estate.  But  where,  in  the  particular 
instance,  the  charge  is  one  that  a  prudent  owner 
would  make  in  order  to  benefit  the  estate,  the  bond 
fide  lender  is  not  affected  by  the  precedent  misman- 
agement of  the  estate.  The  actual  pressure  on  the 
estate,  the  danger  to  be  averted,  or  the  benefit  to 
be  conferred  upon  it  in  the  particular  instance,  is 
the  thing  to  be  regarded.  But,  of  course,  if  that 
danger  arises,  or  has  arisen,  from  any  misconduct  to 

>   Womes  Chunder  Sircar  v.  Digumburee  Dossee,  3  W.R.  C  R.  154. 

«  Raflakhi  Dehia  v.  Ookul  Chandra  Chowdry,  3  B.  L.  U.  P.  C.  57 ; 
S.  C,  12  W.  R.  P.  C.  47. 

'  The  powers  of  the  guardian  of  an  infant  and  of  the  mnnaginir 
member  of  a  Hindu  fi&mily  are  the  same  in  this  respect,  liadha' 
hshore  Mooherjee  v.  Mirtoonjoy  Gow,  7  W.  R.  0.  ii.  23 ;  Dalpaising 
▼.  Nanabhai,  2  Bom.  U.  C.  Uep.  323. 

*  6  Moo.  I.  A.  423  ;  S.  C,  18  W.  U.  C.  R.  note  to  p.  81,  and 
Sev.  note  to  p.  253. 
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are  evidently  for  their  benefit,  the  jealousy  in  their 
favour  of  the  Hindu  corresponding  with  that  of 
the  English  law." 

No  distinction  can  be  drawn  between  the  power 
to  charge  and  the  power  to  sell,  and  the  need  which 
would  justify  the  exercise  of  the  one  would  justify 
that  of  the  other. 

The  next  question  is  what  amount  of  necessity  what  ne- 

^  oessitj  will 

will,  under  the  Hindu  law,  justify  the  sale  or  i^cum- ijj»|j^*j^^»« 
brance  of  an  infant's  property.  ^"°^- 

To  preserve  the  infant  and  his  family  from  want  For  main- 

^  ^  tenance  ol 

and  for  its  maintenance  and  support,  the  guardian  is  ^°'^^ 

justified  in   selling  or  charging  the  property ;  but 

it  is  not  necessary  to  authorize  a  sale  of  the  infant's 

property,  that  the  family  should  be  in  absolute  and 

urgent  want  of  the  necessaries  of  life  at  the  very 

moment,  or  suflScient  to  take  away  the  power,  that 

they  are  subsisting  at  the  time  upon   the  charitable 

donations  of  their  friends  and  relations,  who  may 

at  any   moment  withdraw   their  help   from  them. 

Land  is  not  to  be  sold  at  a  moment's  warning,  but  if 

the  family  have  no  certain  resource  for  the  future, 

and  no  actual  means  of  providing  for  themselves  the 

decent  necessaries  of  life  according  to  their  condi^ 

tion,  and  no  regular  competent  allowance,  but  only 

mere  casual  charity,  this  constitutes  a  reasonable 

necessity  to  waiTant  the  sale  of  the  property.* 

*  Dot  dem  Bissonath  Dutt  y.  Doorgapertad  Dey,  East's  notes,  ease 
34 ;  Morlej's  Dig.,  Vol.  II,  p.  60.  See  Macnaghteu's  Precedents  of 
Hindu  Law,  chap,  x,  case  13. 
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minor  heir  is  not  liable  for  the  debt  of  the  ancestor 
whose  property  he  inherits,  and  that,  although  the 
minor  heir  may  be  in  enjoyment  of  the  property,  the 
creditors  of  the  ancestor  cannot  make  any  claims 
upon  the  heir  until  he  has  attained  the  age  of 
majority. 

He  there  says:*  "  Where  the  heir  is  a  minor,  the 
creditor  must  wait  until  the  ininority  expires  before 
he  can  come  upon  the  assets  for  the  liquidation  of 
his  debts.  Subject  to  this  condition,  the  son  must 
pay  his  father's  debts,  as  well  as  all  necessary  debts 
contracted  on  his  account  during  his  minority."  And 
again  he  says  :^  "  A  guardian  may,  indeed,  dispose  of 
a  portion  (of  (iie  property)  to  meet  a  necessity  aris- 
ing for  the  minor's  subsistence,  but  no  necessity 
can  by  possibility  arise  for  disposing  of  any  portion 
to  pay  the  minor's  father's  debts,  for  he  musl^cease 
to  be  a  minor  before  he  can  be  liable." 

This  doctrine,  however,  has  long  fallen  into  disuse, 
and  minority  would  not  now  be  held  to  be  any 
defence  to  a  suit  for  the  administration  of  the  pro- 
perty of  the  minor's  deceased  ancestor.' 

Although  "  minors  are  under  the  protection  of  law 
favoured  in  all  things  which  are  for  their  benefit, 
and  not  prejudiced  by  anything  to  their  disadvan- 


»  Chap,  vii,  p.  105. 
•  Chap,  vii,  p.  III. 
»  See  Dagdu  v.  Kamble,  2  Bum,  IL  C.  R.  379. 
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and  possibly  those  of  his  female  relations,'  would 
be  a  necessity  within  the  rule.  There  is  no  doubt 
they  would  be  so  if  the  minor  is  a  member  of  a  joint 
Hindu  family,  and  the  females  to  be  married  are 
dependent  members  of  such  family, 

A  handjide  sale  by  the  guardian  for  the  purpose  of  f^'  ?«>•- 
carrying  on  a  litigation  of  importance  to,  and  likely  "'*«»ti*>°- 
to  benefit  the  estate  of,  the  minor  would  also  be 
upheld,'  as  also   would  a  mortgage  to  raise  money  ^}^^ 
to    save    the    property    from   sale   for  arrears   of^^^J™" 
Government  revenue/  revenue. 

Apart  from  questions  of  necessity,  it  is  not  easy  to 
say  what  is  for  the  benefit  of  the  minor's  estate. 
Perhaps  the  h^%t  test  is  to  see  whether  the  charge 
be  one  that  a  prudent  owner  would  make  in  order 
to  benefit  the  estate. 

It  is  not  intended  that  this  power  should  autho- 
rize the  guardian  to  sell  or  charge  the  inheritance 
for  the  purpose  only  of  increasing  the  immediate 
income  of  the  minor  or. of  his  estate.  In  Radha 
Pershdd  Singh  v.  Musst  Talook  Rajkooer^^  the  Court* 

/ 

'  Preag  Narain  y.  Ajodhyapersad^  7  Sel.  Rep.  513 ;  Doe  dent  Bisto^ 
nath  Dutt  ▼.  Doorgapersad  Dey^  East's  notes,  case  34  ;  Morlej*s  Dig*, 
Vol.  II,  p.  50. 

*  Mu89i.  Syedun  t.  Syed  Velayet  AH  Khan,  17  W.  R.  C.  R.  239; 
Gmga  Perthad  v.  Phool  Singh,  10  W.  R.  C.  R.  106  ;  a  C,  10  B.  L.  R. 
note  to  p.  368. 

'  Miicnagbten*8   Hinda   Law,   Vol.   II,   cLap.   xi,  case  2,    p.  293  ; 
Oooroopersaud  Jena  t.  Mudduumohun  Soor,  12  S.  D.  A.  Rep.  980. 

*  20  W.  li.  0.  R.  38. 

'  Phear  and  Aioslie,  J  J. 
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held,  that  '^  eVen  if  it  be  desirable  that  a  minor 
sbould  have  any  benefit,  such  as  an  increase  to  a  very 
small  income,  from  some  undertaking  or  enterprise, 
e.  g*.,  obtaining  a  lease  of  certain  rents,  that  circum- 
stance is  not  sufficient  to  constitute  a  necessity  for 
the  mother  and  guardian  to  mortgage  the  minor's 
ancestral  property  with  a  view  to  secure  such  bene- 
fit." The  benefit  to  the  infant's  estate  is  in  fact 
synonymous  with  the  interest  of  the  inheritance. 

There  is  not,  as  far  as  I  know,  a  single  reportod 
case  decided  by  an  Indian  Court  where  a  sale  has 
been  upheld  on  the  ground  of  its  being  for  the 
benefit  of  the  minor  apart  from  the  reason  of  its. 
being  justified  by  necessity. 

Perhaps  the  right  way  of  reading  the  dictum  in 
Hunooman  Pershad  Pandey^s  case  is  in  the  words  of 
the  Sudder  Court  in  the  case  of  Gooroopersand 
Jena  v.  Muddunmohun  Soor ;'  "  It  is  enough  for  us 
no#  to  say  that  we  hold  that  a  mortgage  entered 
into  by  the  mother  of  a  minor  of  a  portion  of  the 
minor's  property  ^or-^Ae  benefit  of  the  minor ^  is  .valid 
under  Hindu  law,  that  benefit  being  the  causing  of^  or 
creating^  a  necessity  which  has  arisenJ^  And  further 
on,  in  the  same  judgment,  the  Court  said: — "  7%^ 
benefit  oj  the  minor  as  creating  the  necessity  is  the  test 
by  which  the  legality  of  the  transaction  must  be  tried  ; 
but  setting  authority  aside,  and  looking  only  to  the 


«  12  S.  D.  A.  Rep.  980. 
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reason  of  the  thing,  it  seems  to  us  that  the  rule 
in  such  cases  as  that  now  before  us,  is,  that  a  party 
filling  a  fiduciary  character  like  that  of  a  guardian, 
is  authorized  to  perform  any  act  which  is  mani- 
festlyfor  the  infant's  benefit,'* 

In  this  case,  however,  the  land  was  mortgaged  to 
prevent  a  sale  for  arrears  of  Government  revenue, 
which  is  a  necessity,'  and  therefore  the  actual  deci- 
sion in  the  case  is  not  of  much  assistance  on  this 
point. 

The  Mahomedan  law  with  respect  to  this  subject 
is  a  little  different. 

Macnaghten  in  his  Principles  of  Mahomedan  Law'  Powers 

guardians 

says,  that  the  near  guardians  *  have  power  over  the  ^^^  ^^ 
property  of  the   minor   for   putposes  beneficial  to  u^,der™e' 
him,  and  ^  that  a  guardian  is  not  at  liberty  to  sell  the  med^^uw. 
'    immoveable   property  of  his   ward,   except    under 

■ 

seven  circumstances,  viz.:.\st^  where  he  can  ob- 
tain double  its  value ;  2ndh/j  where  the  minor  has 
no  other  property,  and  the  dale  of  it  is  absolutely 
necessary  to  his  maintenance  ;  Srdlt/^  where  the  late 
incumbent  died  in  debt  which  cannot  be  liquidated 

Ebut  by  the  sale  of  such  property;  4<Afy,  where  there 
are  some  general  provisions  in  the  will,  which  cannot 
be   carried  into  effect  without  such  sale;   5(hly, 

■  -  -  -  ■  ■    -■ 

'  2  Macnaghten^B  Hindu  Law,  Vol.  II,  chap,  zi,  case  2,  p.  299. 
'  Chap.  Tiii,  princ.  6. 

*  See  antey  Lecture  II. 

*  Chap,  viii,  priiic.  14. 
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•where  the  produce  of  the  property  is  not  suflScient 
to  defray  the  ex|)en6es  of  keeping  it;  &thly^  where 
the  property  may  be  in  danger  of  being  destroyed; 
Tthly^  where  it  has  been  usurped,  and  the  guardian 
has  reason  to  fear  that  there  is  no  chance  of  fair  resti- 
tution. Thus  the  Mahomedan  law,  in  addition  to 
allowing  a  sale  in  the  case  'of  urgent  necessity, 
also  allows  it  where  a  clear  advantage  is  thereby  to 
be  gained  for  the  infant/ 

Although,  under  the  Mahomedan  law,  the  ques- 
tion of  legal  necessity  is  an  element  for  consideration 
in  cas^s  of  sale  of  moveable  property  by  the 
guardian,  that  question  does  not  necessarily  arise, 
as  the  Mahomedan  law  looks  to  the  benefit  of  tbe 
minor,  and  permits  the  guardian  to  dispose  of  move- 
able property  if  it  be  for  the  benefit  of  his  ward.* 

Under  the  Mahomedan  law,  every  contract 
entered  into  by  a  near  guardian  on  behalf,  and  for 
the  "benefit,  of  the  minor,  and  every  contract  entered 
into  by  a  minor  with  the  advice  and  consent  of  his 
near  guardian,  as  far  as  regards  his  personal  pro- 
perty, is  valid  and  binding  upon  him,  provided  there 
be  no  circumvention  or  fraud  on  the  face  of  it.' 
EngiiBh  The  English  law  does  not  permit  the  guardian 
of  an  infant's  estate,  under  any  circumstances,  to 

I     Mu8$L  Bukihun  v.  MumsU  Maldai  Kooeri,  3  B.  L.  R.  A.  0.  423 ; 
S.  C.  Mu»bL  Bukshun  v.  Mu»»t.  Doolhin,  12  W.  R.  0.  R.  337. 
'    Musst  Syedun  v.  Syvd  Velayet  AH  Khan,  17  W.  K  0.  R.  239. 
*    Macnaghten*s  Principles  of  Mahomedan  law,  chap,  viii,  priue.  15. 
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convert  the  infant's  real  property;^  but  it  allows 
the  guardian  to  invest  the  infant's^personal  property 
in  realty,  where  such  investment  is  clearly  for  the 
infant's  benefit.*  This  conversion  is,  however, 
only  sub  modOj  and  for  the  purposes  of  succession 
tbe  property  remains  personal.  Where  the  guar- 
dian is  a  trustee  for4he  infant  under  an  instrument 
containing  a  power  of  sale,  he  may,  of  course, 
exercise  such  power  independenjbly  of  the  Court.^ 

Where  a  time  is  fixed  for  the  sale,  the  trustee  can 
sell  after  that  time,  if  it  be  for  the  benefit  of  the 
infant/ 

Where  the  cestui  que  truslent  are  infants,  the  trus- 
tees, under  the  power  of  sale,  can  give  to  the 
purchaser  a  valid  receipt  for  the  purchase-money, 
and  such  receipt  would  bind  the  infant  cestui  que 
trusts.^ 

The  High  Court  has  the  same  powers  with  res-  Powew  of 
pect  to  the  estates  of  infants  subject  to  its  ordinary  Coart. 
original  jurisdiction  as  were  possessed  by  the  English 
Court  of  Chancery  prior  to  the  year  1726. 

And  with  respect  to  infants  residing  in  Bengal 
outside  the  limits  of  the  ordinary  original  jurisdiction 
of  the  High  Court,  it  would  seem  that  the  High 


•    Rook  V.  Wor(h^  1  Ves.  Sen.  460. 

Ex  parte  Orinutone,  Amb.  706;  Iniooody,  Tubyne^  Amb.   417. 
Simpson  on  the  Law  of  Infants,  p.  S2tf. 
Lewin  on  Trusts,  p.  376,  6th  edn. 
Sowarsby  v.  Lacy,  4  Mad.  142.  ^ 
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Where  the  estate  of  a  minor  is  'subject  to  the  <^^  <>* 
Court  of  Wards,  that  Court,  with  the  consent  of  the 
Board  of  Revenue,   maj,  in  certain  cases,'  sell  or 
mortgage  the  ward's  property. 

A  manager  appointed  b j  the  Civil  Court  under  Manager 

appoioted 

Act  XL  of  1858  cannot  sell  or  mortgage  any  im- Jy  civii 
naoveable  property  belonging  to  his  ward  without 
an  order  of  the  Civil  Court  previously  obtained.* 

We  have  seen  that,  under  the,  Hindu  law  at  least,  parchaser 
the  estate  of  an  infant  cannot  be  sold  or  charged  gee  bound 

^  °        to  enquire 

without  the  existence  of  a  necessity.  Swnooman ***** "^^' 
Pershad  Pandey^s  case^  further  decides  that  a  person 
lending  money  on  the  security  of  aa  infant's  estate, 
or  buying  that  estate,  is  bound  to  exercise  due  care 
and  attention  in  seeing  that  there  was  a  legal  neces- 
sity for  the  loan,^  and  must  satisfy  himself  as  well 
as  he^can,*  and  as  an  honest  man,*  with  reference  to 
the  parties  with  whom  he  is  dealing,  that  the  mana- 
ger is  acting  in  the  particular  instance  for  the  bene- 
fit of  the  estate/  and  tiiat  circumstances  of  necessity  > 

*  Act  IV  (B.  C.)  of  1870,  seo.  68,  anUy  Lecture  ill. 

*  Act  XL  of  1858,  sec.  18.  As  to  the  effect  of  a  sale  or  mortgage 
made  without  snch  sanction,  see  ante^  p.  180,  and  Dabee  Dutt  Sdhoo  y. 
Smbodra  Bihee,  25  W.  R.  0.  R.  449. 

'  Anto,  p.  330. 

*  Qowr  Pershad  Narain  v.  Sheo  Pernhad  Ram,  6  W.  R.  C.  R.  103 ; 
Syed  Looif  Htmsein  v.  Dursun  Lall  Sahoo,  23  W.  R.  G.  R.  424. 

*  MuUioora  Doss  ▼.  Ranoo  Beharee  Singh,  21  W.  R.  C.  R.  287. 

*  Looho  Singh  r.  Rafendur  Laha,  8  W.  R.  0.  R.  364. 

^  Lalia  BuHseedhur  y.  Koonwar  Bindeseree  Dutt  Singh,  10  Moo. 
I.  A.  471 ;  S.  0.,  L  Ind.  Jar.  N.  S.  1651 ;  Trimhah  Anant  r.  Oopalshet 
bin  Mahadshti  Mahadu,  1  Bom.  H.  0.  Rep.,  2iid  ed.  27  ;  Mahabeer 
Pershad  Sing  v.  Dumreeram  Opadhya,  W.  R.^|4  C.  R.  166. 

^  44 
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the  pur 

chase- 

money. 


had  occurred  whicbi  under  the  Hindu  law,  would 
justify  the  sale  ofr  the  property/ 
Butheneed     If  lie  does  SO  enquire  and  acts  honestly,  the  real 

not  see  to  ,  *  •' ' 

cation  of'  existence  of  an  alleged  sufficient,  and  reasonably 
credited,  necessity  is  not  a  condition  precedent  to  the 
validity  of  his  charge  j^  and,  under  such  circum- 
stances, he  is  not  bound  to  see  to  the  application 
of  the  purchase-money.'  "  It  is  obvious  that  money 
to  be  secured  on  any  estate  is  likely  to  be  obtained 
on  easier  terms  than  a  loan  which  rests  on  meret 
personal  security;  and  that,  therefore,  the  mere 
creation  of  a  charge  securing  a  proper  debt  cannot 
be  viewed  as  improvident  management.  The  pur- 
poses for  which  a  loan  is  wanted  are  often  future  as 
regards  the  actual  application,  and  a  lender  can 
rarely  have,  unless  he  enters  on  the  management, 
the  means  of  controlling  and  rightly  directing  the 
actual  application."  * 

The  fact  of  there    being  a  necessity  and   tbe 
pressure   on   the    estate    is    all    that    the   lender 


'  Kaskeenath  Bose  v.  Chunder  Mohum  Nwidee,  14  S.  D.  A.  1791. 

*  See  also  Sheik  I'ajoodeen  Hossein  v.  Bhugwanlol  Sahoo,  16  S.  P* 
A.  33;  Mahabeer  Per^had  Sing  v.  Dumreeram  Opadhya^  W.  R.  1864 
C.  R.  166. 

*  Similar  deeision  in  Radha  Kishore  Mooherfee  ▼.  Mirtoonjoy  Gow^ 
7  W.  B.  C.  R.  23  ;  Sttkeenath  Banoo  v.  Huro  Churn  Bunij\  6  W.  R- 
C.  R.  34 ;  Mahabeer  Pershad  Sing  v.  Dumreeram  Opadhya,  W.R.  1864 
C.  R.  166 ;  Qomain  Sircar  v.  Praniiath  Ooopio,  1  W.  R.  C.  R.  14. 

*  Hutiooman  Pershad  Paitdey  t.  Mussi,  Babooee  Munraj  Koonwaree^ 
6  Muo.  I.  A.  at  p.  424  ;  2S.  C,  18  W.  R.  C.  R.  note  to  p.  81,  and  2  SeT. 
note  to  p.  253. 
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» 


need  enquire  about.*  He  need  not'enquire  into  its 
causes,^  nor  need  he  investigate  ds  to  what  money 
is  available  towards  paying  off  the  delfts  of  the 
estate,'  or  what  is  the  actual  amount  required  to 
be  borrowed.* 

Where  the  lender  knows,  or  by  ordinary  diligence 
might  have  known,  that  there  were  other  funds 
available  and  sufficient  for  paying  off  the  debt, 
semble,  the  sale  would  be  invalid.^ 

The  lender  must  be  entirely  on  his  guard.  If 
he  is  lending  for  thfe  purposes  of  a  family,  he  must 
see  whether  the  family  with  which  he  is  about  to 
deal  or  contract  be  divided  or  undivided ;  and  if 
the  latter,  at  his  peril  he  must  see  that  the  trans- 
action be  one  by  which  the  co-heirs  will  be  con^ 
eluded.^  The  debt  incurred  by  the  head  of  a  joint 
Hindu  family  is,  under  ordinary  circumstances, 
presumed  to  be  a  family  debt;  but  when  one  of  the 
members  is  a  minor,  the  creditor  seeking  to  enforce 
Lis  claim  against  the  family  property  must  see  that 


*  Gunganarain  Moytee  v.  Gopeenaih  Doss^  2  Sev.  Rep.  251. 
«  Mohabeer  Kooer  v.  Joohpa  Singh,  16  W.  R.  O.  R.  221. 

*  Gomain  Sircar  v.  Prannaih  Goopto,  1  W.  R.  0.  K.  14. 

*  Gunganarain  Moytee  v.  Gopeenath  Doss,  2  Sev.  Rep.  251 ;  Kalee 
Narain  Roy  Chowdhry  v.  Ram  Coomar  Chand,  W.  R.  1864  0.  R.  99 ; 
Nuffer  Chmder  Bannerjee  v.  Guddadhur  Mundle,  3  W.  R.  C.  R.  122. 

*  Kaleenarain  Roy   Chowdhry  v.  Ram   Coomar  Chand,  W.  R.  1864 

C,  R.  99. 

*  Strange's  Hindu  Law,  Vol.   I,  p.   200 ;   DalpaUing   v.    Naiiabhai, 

2  Bom.  H.  C.  Rep.  323. 
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the  transaction*  ifi  entered  into  for  Bome  common 
family  necessity,  dr  on  account  of  the  necessities  of 
the  infantV 
Lender  Xhc  lender  must  take  no  unfair  advantai^e  of  the 

most  not  ^^ 

Ildvrau^"  guardian,  and  where  the  guardian  is  a  putdahnathwy 
dian!^'  and  the  purchaser  or  lender  is  a  man  of  business, 
the  fact  that  the  guardian  has  had  no  independait 
advice  will  raise  a  strong  presumption  of  fraud 
against  the  purchase;*,  whose  duty  it  is  to  see  that 
she  is  provided  with  such  advice.^ 
Borden  of       Where  a  suit  is  brought  by  a  minor  on  coming  of 

proof  in  •  i  i 

sQit  by     age  to  set  aside  a  sale  or  mortgage  contracted  for 

minor  to  *  o    ca 

So"if*  ^i"*  ^y  ^*s  guardian  during  his  minority,  the 
mortgEge,  pi^j ^jjaser  or  mortgagee  must  prove  that  the  trans- 
action was  entered  into  in  good  faith ;'  that  he  ad- 
vanced in  consideration  of  the  sale  or  mortgage  a 
sum  of  money  reasonable  with  reference  to  the  value 
of  the  property  ;^  that  proper  enquiries  were  made 
by  him  with  respect  to  the  existence  of  a  necessity 
justifying  the  sale;  and  that  the  result  of  sucli 


'  Trimhak  Anant  ▼.  OopaUket  bin  Mahodxhet  Mahadu,  1  Bom.  fl> 
C.  Rep.,  2nd  ed.  27 ;  Tandaoaya  Mudali  v.  VaUi  Ammal,  1  AU  H. 
C.  Rep.  398. 

'  Lalla  Bunneedkur  v,  Koonwar  Bindeseree  DuU  Singky  10  Hoo. 
I.  A,  471 ;  S.  C,  1  Ind.  Jur.  N.  S.  165. 

*  Bee  Roopnarain  Sing  ▼.  Ovgadhur  Perskad  Naram,  0  W.  B.  C. 
R.  297. 

*  See  Saraoana  Tevan  v.  Muttayi  Ammal^  6  Mad.  H.  Rep.  371 ;  see 
post,  pp.  353,  354. 

IT 
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enquiries  wns  6uefa  as  to  satisfy  bim  as  an  bonest 
man  of  the  existence  of  »ach  neces^j.^ 

In  Hunooman  Pershad   Fandey^^  case,^  tliis  doc- 
trine is  based  upon  tbe  principle  that,  wben  any  fact 
[    b  especidyiy  within  the  knowledge  of  any  person, 
the  burden  of  proving  that  fact  is  upon  him.^    In 
that  €ase  the  Priyj  Council  said:,   ^^Next  as  to 
the  consideration  for  the  bond.     The  argument  for 
the  appellant  in  the  reply,  if  correct,  would  indeed 
reduce  the  matter  for  consideration  to  a  very  short 
point;  for,  according  to  that  argument,  if  ^^  factum 
of  a  deed  of  charge  by  a  manager  for  an  infant  be 
estabiiajied,  and  the  fact  of  the  advance  be  proved, 
the  presumption  of  law  is,  prima  facie^  to  support 
tbe  charge,  and  the  onus  of  disproving  it  rests  on 
the  heir.    For  this  position  a  decision,  or  rather  a 
iudum  of  the  Sudder  Dewany  Adawlut  at  Agra, 
in  &e  case  of  Omed  Rai  v.  Heera  Lall^  was  quoted 
and  relied  upon.     But  the  dictum  there,   though 
general,  must  be  read  in  connection  with  the  facts 
of  that  case.     It  might  be  a  very  correct  course  to 
adopt  with  reference  to  suits  of  that  particular 


■  Syed  Loot/  HoMcin  v.  Dursun  Lali  Sahoo,  23  W.  B.  C.  U.  424 ; 
PoohiMder  Singh  v.  Ram  Pershad^  2  Agra  H.  0.  Heps.,  147;  Kasheenath 
^Me  T.  Chunder  Mohun  Nnndee^  14  &  D.  A.  1791 ;  and  cmes,  anUy 
p.  S45,  notoB  5,  6,  and  7. 

'  AnU^  p.  330. 

'  See  The  Indian  Evidence  Act  I  of  1872,  sec.  106,  which  pro* 
tides  that  *'  when  any  fact  is  speciallj  within  the  knowledge  of  any 
penon,  the  harden  of  proving  that  fact  is  upon  him.** 

*  6  S.  D.  A.  ^,  W.  P.  618.  ^ 
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character^  which  was  one  where  the  sons  of  a  fivinar 
father  were,  witli  his  suspected  collusion,  attempt^ 
ing,  in  a  suit  against  a  creditor,  to  get  rid  of  the 
charge  on  an  ancestral  estate  created  hj  the  father, 
on  the  ground  of  the  alleged  misconduct  of  the 
father  in  extravagant  waste  of  the  estate,     l^ow,  it 
is  to  be  observed  that  a  lender  of  money  may  rea^ 
sonablj  be  expected  to  prove  the  circumstances 
connected  with  his.  own  particular  loan,  but  cannot 
reasonably  be  expected  to  know,  or  to  come  pre- 
pared with  proof,  of  the  antecedent  economy  and 
good  conduct  of  the  owner  of  an  ancestral  estate; 
whilst  the  antecedents  of  their  father's  career  would 
be  more  likely  to  be  in  the  knowledge  of  the  sons, 
members  of  the  same  family,  than  of  a  stranger; 
consequently  this  dictum  may  perhaps  be  supported 
on  the  general  principle  that  the  allegation,  and 
proof  of  facts,  presumably  in  his  better  knowledge, 
is  to  be  looked  for  from  the  party  who  possesses: 
that  better  knowledge,  as  well  as  on  the  obvions 
ground  in  such  suits  of  the  danger  of  collusion 
between  father  and  sons  in  fraud  of  the  creditor  of 
the    former.      But  this  case  is   of    a   description 
wholly  different,  and  the  dictum  does  not  profess  to 
be  a  general  one,  nor  is  it  so  to  be  regarded.    Their 
Lordships  think  that  the  question  on  \^hom  does  the 
'  onus  of  proof  lie  in  such  suits  as  the  present  is 
one  not  capable  of  a  general  and  inflexible  answer. 
The  presumptitfh  proper  to  be  made  will  vary  witt 
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pircumstances^  and  must  be  regulated  &y,  and  depeodr 
eat  on,  them.  Thus,  where  the  mfortgagee  himself, 
with  whom  the  transaction  took  place,  is  setting  up 
a  charge  in  his  favor  made  by  one  whose  title  to 
alienate  he  necessarily  knew  to  be  limited  and  quah: 
fied,  ^e  may  be  reasonably  expected  to  allege  and 
prove  facts  presumably  better  known  to  him  thaa 
to  the  infant  heir,  namely,  those  facts  which  embody 
tlie  representations  made  to  him  of  the  alleged 
needs  of  the  estate,  and  the  motives  influencing  his 
immediate  loan* 

"  It  is  to  be  observed  that  the  representations  by 
the  manager  accompanying  the  loan  as  part  of  the; 
r^  gestcB  and  as  the  contemporaneous  declarationil 
of  an  agent,  though  not  actually  selected  by  tUe, 
principal,  have  been  held  to  be  evidence  against  the, 
heir;  and  as  their  Lordships  are  informed  that  such 
prima  facie  proof  has  been  generally  required  in; 
the  Supreme  Court  of  Calcutta  between  the  lender 
and  the  heir,  where  the  lender  is  enforcing  his  secu-. 
rity  against  the  heir,  they  think  it  reasonable  and, 
right  that  it  should  be  required.  A  case  in  the 
time  of  Sir  Edward  Hyde  East,  reported  in  hii? 
decisions  in  the  2nd  volume  of  Morley's  Digest,  seema; 
to  be  the  foundation  of  this  practice  (see  also  the 
case  of  Brown  y.  Ham  Kunaee  DuU)}  It  is  obvious, 
however,  that  it  might  be  unreasonable  to  require  « 

'*■■■--•  -. 

»  n  Sf.  D.  A.  Ilepa.  791. 


352  POWERS  or  Q0ABI)IAM.  [lEC.  X. 

such  proof  from  one  not  aa  original  party  after  a 
lapse  of  time  and  enjojment,  and  apparent  aoquies- 
cence;  consequently,  if,  as  is  the  case  here  as  to 
part  of  the  charge,  it  be  created  by  substitution  of 
a  new  security  for  an  older  one,  when  the  considera* 
tion  for  the  older  one  was  an  old  precedent  ckbt  of 
an  ancestor  not  previously  questioned,  a  presump- 
tion of  the  kind  contended  for  by  the  appellant 
would  be  reasonable." 

Thus,  if  the  mortgagor  or  purchaser  is  able  to 
prove  the  payment  of  the  consideration  money,  that 
he  made  reasonable  enquiries  as  to  the  existence  of 
the  necessity,  and  that  the  result  of  such  enquiry 
was  to  satisfy  him  as  an  honest  man  of  the  existence 
of  such  necessity,  the  mortgage  or  sale  would  be 
upheld.     Where  he  can  prove  the  actual  existence 
of  the  necessity,  he  need  not  prove  that  he  made 
enquiries  with  respect  to  it.' 
Fraud.  This  cvideuce  would  be  considered  primd  facie 

proof  of  the  bona  Jides  of  the  transaction,  subject 
of  course  to  be  rebutted  by  any  evidence  showing  . 
that  the  purchaser  has  acted  maid  Jide^  or  has  acted 
in  collusion  with  the  manager  or  guardian  to  tbe 
injury  of  the  infant*    Fraud,  pi-actised  either  in 

T- * ■ • ■*— ~- • T       I       ■ I 

>  Muthoora  Doss  ▼.  Kemoo  Beharee  Singh,  21  W.  R.  C.  R.  287. 

*  See  Hvnooman  Perskad  Pandey  r,  MussU  Bahooee  Munrqj  Kotm* 

.  waree^  6  Moo.  I.  A.  393  ;  S,  C,  18  W.  R.  0.  R.  note  to  p.  81 ,  and  2  Sev. 

Rep.  note  to  p.  253;  Roopnarain  Singh  v.  Gugadhur  PershadNcarmn^ 

9  W.  R.  C.  R.  297;    Gour  Pershad  Narain  y,  Sheo  Perskad  Rm, 

5  W,  R.  C.  R  103.    . 
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toWxk&ion  with  or  upon  the  manager,  is  sufficient 
to  render  invalid  a  sale  which  is  otherwise  unim- 
peachable.' 

The  Court,  in  considering  whether  it  will  set  aside 
a  sale  of  property  made  during  the  minority  of  the 
owner,  will  make  a  distinction  between  an  innocent 
purchaser  and  one  tainted  with  fraud.  As  the  Privy 
Council  observed  in  the  case  of  Lalla  Bunseedhur  v. 
Koonwur  Bindeseree  Dutt  Singh^  "  the  question  is, 
in  the  former  case,  which  of  two  innocent  parties 
shall  suffer;  in  the  latter,  whether  he  who  has 
wronged  the  other  party  shall  be  allowed  to  enjoy 
the  fruits  of  his  wrong  doing.  A'  Court  exercising 
equitable  jurisdiction  may  withhold  its  hand  in  the 
one  case,  and  yet  set  aside  the  sale  with  or  with- 
out terms  in  the  other." 

Where  a  mortgagee,  whose  mortgage  was  origi- 
nally untainted  with  fraud,  obtains  foreclosure  by 
collusion  with  the  guardian,  such  foreclosure  pro- 
ceedings would  be  set  aside.' 

In  determining  the  question  of  the  validity  of  a  Adequacy 

of  price. 

ittle,  adequacy  of  price  is  an  important  point  to  be 


^  LaUa  Btmseedhwr  r.  Koonwur  Btndeteree  Dutt  Singh^  10  Moo. 
L  A.  454;  S.  C,  1  Ind.  Jur.  N.  S.  165. 

■  10  Moo.  1.  A.  474;  S.  0.,  1  Ind.  Jur.  N.  S.  165. 

*  As  to  the  rights  of  a  purchaser  for  good  consideration  without 
notice  of  the  fraud,  see  Khettermonee  Dassee  v.  Kishenmohun  MiUer, 
Marsh.  318;    Jungeelall  v.  Shamlall  MUser,  20  W.  R.  G.  R.  120; 
Abdool  Eye  ▼.  Nawdb  Raj,  19  W.  R.  C.  R.  196;    and  Syed  Lootf 
Hotiein  v.  Durtun  Lall  Sahoo,  23  W.  R.  0.  R.  43#;  post.  Lecture  XL 

'         45 
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considered/  though  the  inadequacy  of  the  price  is 
'  not  conclusive  proof  of  mala  JidesJ^ 

The  m.ere  fact  that  the  manager  or  guardian 
might  at  the  time  of  the  sale  have  been  able  to 
make  some  more  advantageous  arrangement  for  the 
estate  of  the  minor,'  or  the  fact  that  a  better  price 
might  have  been  obtained  for  the  property,  or  that 
others  were  ready  at  the  time  of  the  sale  to  have 
purchased  portions  of  the  property  at  a  higher 
rate  than  what  it  fetched,*  would  not  nullify  a  sale 
to  bond  fide  purchasers  for  value,  though  it  would 
do  so  where  it  were  shown  that  the  purchasers 
acted  in  collusion*  with  the  guardian,  or  exercised 
an  undue  influence  over  him  to  induce  him  to  pre-* 
fer  them  to  other  creditors. 
Mabo-  The  same  rules  as  laid  doivn    in    Hunooman 

medan 

law.  Pershad  Pandejf^  case  with  respect  to  the  duty  of 
a  purchaser  or  mortgagee  from  the  guardian  •  of  an 
infant's  estate  as  to  enquiry,  and  with  respect  to 
the  burden  of  proving  that  enquiry,  would  apply 
equally  where  the  infant  is  a  Mahomedan,  and  tlie 
transaction  is  therefore  governed  by  Mahomedan 


*  Dagdu  V.  Kamble,  2  Bom.  H.  C.  Rep.  369 ;  Khettermonef  DasM 
Y.  Kisheiimohun  Mitter^  Marsh.  313;  Baboo  Kumola  Pershad  Namn 
Singh  V.  Nohh  Lall  Sahoo,  6  W.  R.  C.  R.  30. 

■  Baboo  Kumokt  Pershad  Narain  Sing  v.  Nohh  Lall  Sahoo^  6  W. 
R.  C.  R.  30. 

*  Kool  Chunder  Surmah  v.  Ranyoy  Surmona^  10  W.  R.  C,  R.  8, 

*  Baboo  Kumola  Pershad  Narain  Singh  v.  Nohh  Lai  Sahoo^  6  W. 
R.  C*  R.  31. 
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law.'  In  fact,  tliat  particular  portion  of  the  judg- 
ment of  the  Privy  Council  is  b^sed  rather  upon 
the  general  law  affecting  the  disability  of  infancy, 
than  on  the  Hindu  law  particularly.* 

The  guardian  of  an  infant's  estate  has  power  to  Power  of 

^  guardian 

lease  the  infant's  property,  as  such  power  is  gener-  ^  s'*^' 
ally  beneficial  to  the  infant;^  but  he  cannot,  as  a 
rule,  grant  a  lease  of  the  pr#perty  of   his  ward 
beyond  the  period  of  the  ward's  painority.' 

He  would,  however,  be  justified  in  leasing  the  pro- 
perty for  a  longer  period  by  those  circumstances  which 
would  justify  the  sale  or  mortgage  of  the  estate.* 
Where  he  does  grant  such  lease,  and  the  necessity  or 
benefit  of  the  minor  does  not  justify  the  grant,  the 
lease  would  enure  till  the  expiration  of  the  ward's 
minority,  when  it  i^puld  be  voidable  by  the  ward. 

A  manager  appointed  by  a  Civil  Court  under  under  Act 

XL  of 

the   provisions  of  Act  XL  of  1858  *  cannot,   with-  i^ee. 
out  the  sanction  of  the  Court  previously  obtained, 
grant  a  lease  for  a  longer  period  than  five  years.® 

'  See  Denobundo  Pundit  v.  St/ud  Mohammed  Hossain,  2  Hay 
549;  and  Buzrung  Sahoy  Sing  t.  MussL  Mantdira  Chaudhrain,  22 
W.  R.  C.  R.  119. 

■  See  Mangola  Debi  v.  Dinanath  Bose,  4  B.  L.  R.  O.  C.  81. 

'  Baboo  Oopeenath  v.  Ramjeewun  Lally  15  S.  D.  A.  Rep.  913; 
BuMgo  Chunder  Bose  v.  Ruheemoollah,  1  W.  R.  C.  R.  211. 

*  Oddayto  Chunder  Kooudoo  y,  Prosunno  Coomar  Bhuttacharjee^ 
3  W.  R.  C.  R.  325 ;  Nubohishen  Mookerjee  v.  Kalee  Pershad  Roy, 
15  S.  D.  A.  607. 

*  See  anie^  Lecture  IV. 

*  Act  XL  of  1858,  sec.  18.  As  to  the  effect  of  an  unsanctioneci 
lease  for  more  than  five  years,  see  Mahomed  Reza  v.  The  Collector 
of  Chittagong,  15  W.  R.  C.  R.  116.  * 
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• 


uoder  Where  an  infant  is  a  ward  of  the  Court  of  Wards, 

Court  of  ^ 

^"^     no  lease  given  Tor  a  term  exceeding  ten  years,  or 

beyond  the  period  of  the  ward's  minority,  is  valid 

•  ^^  ^^ 

without  the  sanction  of  the  Board  of  Revenue/ 
Md^Mnf^-  ^^  cases  governed  by  the  English  law  as  admi- 
to  whST"  uistered  by  the  High  Court,  where  an  infant  is 
interestodT  entitled  to  any  lease  of  property  in  Calcutta  made 
for  the  life  or  lives  ^  one  or  more  person  or  persons, 
or  for  any  term  of  years,  either  absolute  or  deter- 
minable upon  the  death  of  one  or  more  person  or 
persons,  or  otherwise,  such  infant,  or  his  or  her  guar- 
dian or  other  person  on  his  behalf  may  apply  to  the 
High  Court  by  petition  or  motion  in  a  summary 
way;  and  by  the  order  and  direction  of  the  Court, 
such  infant  or  his  guardian,  or  any  person  appointed 
in  the  place  of  such  guardian  by  the  Court,  may  be 
enabled  from  time  to  time,  by  deed  or  deeds,  to 
surrender  such  lease,  and  accept  and  take,  in  the 
place  and  for  the  benefit  of  such  infant,  one  or  more 
new  lease  or  leases  of  the  premises  comprised  in  such 
lease  so  surrendered,  for  and  during  such  number 
of  lives,  or  ^r  such  term  or  terms  of  years  deter- 
minable  upon  such  number  of  lives,  or  for  such 
term  of  years  absolute,  as  was  mentioned  or  con- 
tained in  the  lease  so  surrendered  at  the  making 
thereof,  or  otherwise,  as  the  Court  may  direct* 

»  Act  IV  (B.  C.)  of  1870,  sec.  9  ;  see  ante^  Lecture  III. 
•    '  See  Act  XXIV  of  1841,  secB.  1  and  5,  extending  11  Geo.  IV 
and  1  Wiyi.    IV,  cap.  LXV,  to  cases  governed  by  the  Eoigliah  iiv 
within  the  jonsdictioft  of  the  Supreme  Court 


,'A'i)a.  =  .V,  ■•  %  ,    the  Court 

>H>*£^^Im7S*  Any  SUCU  ihilldiitct. 

^J^ift^gtects  of  the 
{SJJ|||||rB  ^newed,  or 
||^^Ib|Si^'  premises, 
'M^Af§  l^ithe  Court 

^r^?!?*-^""*^    be    tOHewlMBM 

game  trusts,  *«  "me 
i^s,  and  con- 
:  or  would 

S^S*^^  disability,  £5"^ 
I^Kor  the  life  '""*■ 
_   _   ___son8,  or  for 
:^^:^^E^  or  deter- 

fwZ  mja*  mW^  mWr  mW» 

•^^nM*^a^  person  or 
i§^l^^ii^s|g^e  name  of 
[|e^^|z|^iP  Court,  to 
Nf^S*^  summary 

'""rrir- 

dQsQiah  Uw  witLia 
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way  upon  the  petition  of  such  infant  or  his  guar- 
dian, or  of  any  person  entitled  to  such  renewal, 
from  time  to  time  accept  of  a  surrender  of  such 
lease,  and  make  and  execute  a  new  lease  of  the 
premises  comprised  in  such  lease,  for  and  during 
such  number  of  lives,  or  for  such  term  or  terms  of 
years  absolute,  as  was  or  were  mentioned  in  the 
lease  so  surrendered  at  the  making  thereof  or 
otherwise  as  the  Cqurt  by  sufth  order  shall  direct* 
MhotSo^  The  Court  may  also  authorize  such  infants  or 
their  guardians  to  make  leases  of  lands  belonging  to 
such  infants  when  it  is  for  the  benefit  of  the  estate.* 

A  guardian  may,  if  it  be  for  the  benefit  of  the 
infant,  expend  mpney  belonging  to  the  infant  in  the 
purchase  of  immoveable  or  other  property ;  but  he 
is  not  entitled  to  mortgage  or  sell  the  lands  of  the 
infant  for  the  purpose  of  purchasing  such  property.* 

It  has  been  held  ^  that,  when  a  purchaser  at  a 
sale  in'  execution  is  named  in  the  sale-certificate 
as  "  mother  and  guardian  of  her  infant  son,"  the 
title  to  tlie  property  vests  by  the  Certificate  in  the 
minor  absolutely. 


leases  by 
inlanCs. 


Purehaae 
by  goar- 
dian. 


*  Act  XXIV  of  1841,  sees.  I  and  5,  extending  11  Geo.  IV  and  1 
Will.  IV,  cap.  LXV,  to  cases  governed  by  the  English  law  witlun 
the  jurisdiction  of  the  Supreme  Court. 

*  See  1 1  Geo.  IV  and  1  Will.  IV,  cap.  LXV,  sec.  J  7,  extended  by  Act 
XXrV  of  1841  to  cases  governed  by  the  Engish  law  within  the  juris- 
diction of  the  Supreme  Court. 

»  See  Nuho  Kant  Doss  v.  Syiid  Ahdool  JuUel,  20  W.  R.  0.  B. 
372;  Ex  parte  Orimstone^  Amb,  706. 

*  Hemanginee  Dossee  v.  Jogendro  Narain  Roy,  12  W.  R.  C.  R.  256. 
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A  guardian  can  apparently  exercise  a  right  ofR>«^*o*_ 
pre-emption  on  behalf  of  his  ward,  provided  there  be  '^^'*- 
funds  belonging  to  the  ward  available  for  the  pur- 
pose.' 

A  guardian  is  entitled  to  lay  out  money  belong- 
ing to  his  ward  in  repairing  the  infant's  house,  or 
in  discharging  incumbrances  upon  his  estate.^ 

» 

There  is  a  question  of  no  small  difficulty  con- Sec.  is  of 

^         .  "^  Act  XL  of 

nected  with  the  subje(Jlof  the  prpsent  lecture,  name- 1^^®* 
ly,  whether  Section  18  of  Act  XL  of  1858  has  any 
effect    upon  the  powers  of  guardians    who  have 
not  taken  out  certificates  under  that  Act.^ 

That  Act  has  no  operation  in  Calcutta/  and  the 
powers  of  certificate-holders  in  respect  of  proper- 
ty in  Calcutta  are  not  affected  by  the  provisions 
of  that  Act.* 

The  18th  section  of  Act  XL  of  1858  provides  as 
follows :  "  Every  person  to  whom  a  certificate 
shall  have  been  granted  under  the  provisions  of 
this  Act  may  exercise  the  same  powers  in  the 
management  of  the  estate  as  might  have  been 
exercised  by  the  ^oprietor  if  not  a  minor,  and 
may  collect  and  pay  all  just  claims,  debts,  and  lia- 
bilities due  to  or  by  the  estate  of  the  minor.     But 

» 

*  Nubo  Kant  Doss  v.  Syud  Abdool  JuUel,  20  W.  R.  0.  R.  372. 
■  Ex  parte  Orimstone^  Amb.  705. 

*  The    provisions    of   Act  XL  of   1858    have    been    discussed  in 
Lecture  IV. 

*  Ante,  up.  147  &  148. 

*  Oopainarain  Mozoamdar  v.  Muddomuttee  Gooptee,  14  B.  L.  U.  21. 


360  POWERS  01*   QUARDIANS.  [LEC.  X. 

no  such  person  shall  have  power  to  sell  or  mortg^ 
any  immoveable  property,  or  to  grant  a  lease  thereof 
for  any  period  exceeding  five  years,  without  an 
order  of  the  Civil  Court  previously  obtained." 

In  one  case.^  it  was  held  by  a  Division  Bench  of 
the  High  Court,  composed  of  H.  V.  Bayley  and 
Dwarkanath  Mitter,  JJ.,  that,  under  that  section, 
it  is  essential  for  a  person  to  obtain  a  certificate 
before  he  can  deal  with  the  mims,  debts,  and  liabi- 
lities attaching  to  the  estate  of  the  minor ;  and  in 
another  case,'  '  Mr.  Justice  Birch,  sitting  alone, 
held  that  a  de  facto  guardian  has  not  in  that  capacity 
*  larger  powers  than  one  appointed  under  Act  XL  of 
1858,  and  is  not  competent  to  grant  a  lease  for  more 
than  five  years  without  an  order  of  the  Civil  Court 
previously  obtained. 

There  is  also  a  decision'  by  Mr.  Justice  Phear,  in 
which  he  holds  that  tke  de  facto  manager  of  the 
estate  of  a  lunatic  has  no  greater  powers  than  a 
manager  appointed  under  Act  XXXV  of  1858, 
which  enacts,  for  the  protection  of  lunatics  and  their 
estates,  provisions  in  many  respects  similar  to 
those  which  Act  XL  of  1858  makes  applicable  to 
minors  and  their  estates. 

Besides  these  decisions,   there  is  one  to  the  con- 


*  Tusneef  ff ossein  v.  Bibee  Soohhoo,  14  W.  R.  C.  R.  453. 

*  Khetlemath  Dcas  v.  Bam  Jadoo  Bhuttacharjee^  21   W.   R.  Cr 
R.  49. 

*  Court  of  Wards  r.  Kupulmun  Sing,  10  B.  U  R.  369. 
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• 


trary  effect  by  Mr.  Justice  L.  S.  Jackson  and  Mr. 
Justice  Dwarkanath  Mitter.^ 

With  reference  to  the  18th  section  of  Act  XL  of 
1858,  Mr.  Justice  Markby,  in  his  lectures  on  Indian 
Law,^  observes,  "  The  provisions  of  this  section  only 
relate  to  a  certificate-^holder.  A  person  who  had 
assumed  charge  of  an  estate  without  having  obtain- 
ed a  certificate,  could  not  claim  the  same  absolute 
discretion  with  regard  to  the  .moveable  property 
and  the  income  of  the  landed  property  which  is 
thereby  conferred  ;  and  the  validity  of*  his  acts 
would  have  to  be  determined  by  the  general  prin- 
ciples which  govern  the  relations  of  a  minor  to  the 
manager  of  his  estate." 

With  the  exception  of  a  provision  that  a  person 
not  possessing  a  certificate  under  that  Act  cannot, 
withqut  the  leave  of  the  Court,  institute  or  defend 
any  suit  connected  with  a  minor's  estate,^  Act  XL 
of  1858  is  an  enabling  and  not  a  disabling  statute.^ 
By  its  provisions  with  respect  to  suits,  the  Act 
'  offers  an  inducement  to  guardians   to  bring  their 

'  Musgt,  Shooghury  Koer  v.  Boihisht  Narain  Singh,  8  W.  R. 
G.  R.  331.  See  also  judgment  of  Markbj,  J.,  in  Oopal  Narain  Mo" 
zoomdar  ▼.  Muddoomutty  Gooptee,  14  B.  L.  B.  21. 

•  At  p.  81. 

'  Sec.  3,  see  ante.  Lecture  IV. 

*  Musst  Shooghury  Koer  v.  Boshisht  Narain  Singh,  8  W.  R. 
C.  R.*881 ;  see  Lalla  Boodhmul  v.  Lalla  Qowree  Sunkur,  4  W.  R. 
C.  R.  71,  In  Bombay  the  law  in  this  respect  is  different,  as  by  the 
Bombay  Act  XX  of  1864  the  property  of  the  minor  is  vested  in  the 
CSvil  Court.  See  Baihesar  v,  Bai  Ganga,  8  Bom.  H.  C.  Rep. 
A.C.J.  31. 

46 


._! 


Iff'     ~ 


SrJtfei: 


X.BC.  X.l  POWBB6  OF  GUARDIANS.  363 

of  a  joint  family  are  only  bounc^  by  such  acts  of 
the    manager  as  are  necessary  for   the    material 
existence  of  the  undivided  family,  or  fpr  the  pre- 
servation of  the  family  property ;  and  a  compromise 
between  co-partners  of  partnership  accounts  and 
difierences  by  a  transfer  and  division  of  partnership 
property  is  not  such  a  necessary  act,  but  is  one  which 
is  left  to  be  dealt  with  by  the  ordinary  rules  of  law, 
and  which  must  be  shown  cleacly  to  be  of  benefit 
to  the  infant  before  the  compromise  will  be  enforced.' 
As  soon  as  he  sees  that  the  interests  of  the  infant 
are  likely  to  be  prejudiced  by  his  property  remain- 
ing in  the  trade,  it  becomes  the   duty  of  the  guar- 
dian of  the  infant  to  take  steps  to  effect  the  with- 
drawal of  the  infant's  property  &om  the  partnership. 

In  short,  all  transactions  which  guardians  enter  • 
into  on  behalf  of  their  wards  must  secure  to  the 
latter  some  demonstrable  advantage,  or  avert  some 
obvious  mischief  in  order  to  obtain  recognition  from 
the  Court*  They  must  show  the  strictest  good 
faith,  and  must  be  based  on  actual  necessity,  and 
not  on  calculations  of  possible  benefit.' 

Where  a  guardian  compromises  the  claims  of  an  Compro- 
mises by 

infant,  such  compromise  will  not  be  upheld  except  on  g«wdian». 


^  Ramlal  Tbakursidas  v.  Lakmichand  Muniram^  1  fiom.  H.  C.  Reps. 
App.  IL 

'  Dharmaji  Vaman  v.  Ourrav  Shrinivtu^  10  Bom.  H.  C.  Reps.  311. 

'  Bodhmul  ▼.  Gouree  Sunkur,  6  W.  R.  C.  R.  16  ;  Lalla  Boodhmul 
y.  Lalla  Gouree  Sunkur,  4  W.  R.  C.  R.  71. 


364*  POWERS  OF  GUARDIAK8.  [lEC.  X. 

proof  of  necessity,  or  of  clear  benefit  to  the  infant^ 
There  must  also  be  an  entire  absence  of  fraud. 

The  power  of  the  next  friend  or  guardian  ad 
litem  to  bind  an  infant  by  a  compromise  entered 
into  by  him  on  behalf  of  the  infant  depended  entire- 
ly, before  the  passing  of  the  new  Civil  Procedure 
Code,^  upon  whether  such  compromise  was  for  the 
benefit  of  the  infant  and  was  free  from  fraud,*  ex- 
cept that  a  suit  on  the  Original  Side  of  the  High 
Court  could  not  be  compromised  without  the  leaTe 
of  that  Court/ 

Where,  however,  the  compromise  had  been  con- 
firmed by  a  decree,  or  where  a  length  of  time  has 
elapsed  between  the  time  when  the  infant  attained 
majority  and  the  date   of  institution  of  the  suit  to 

*■  Kedamath  Mookerjee  v.  Mathuranaih  Dutt^  2  B.  L.  R.  A.  G.  17 
and  126  ;  S.  C,  10  W.  R.  G.  R.  59  ;  Ranee  lioshun  Jahan  v.  Rajah 
Syed  Enaet  Hossein,  5  W.  R.  G.  R.  4  ;  and  W.  R.  1864  G.  R.  85; 
Lalla  Boodhmtd  ▼.  iJtla  Gouree  Sunkur,  4  W.  R.  G.  R.  71 ;  Bodh- 
mul  ▼.  Oouree  Sunkur,  6  W.  R.  G.  R.  16  ;  Ramnarain  Poramaniek  t. 
SreemuUy  Dossee,  1  W.  R.  G.  R.  281 ;  Baboo  Huree  Proskad  Jka  t. 
Muddunmohvn  Thakoor,  17  W.  R.  G.  R.  217;  Roteekant  Baser. 
Nobinchunder  Bose,  2  Hay  620  ;  Randal  Thdkursidas  v.  Lakhmi 
Chand  Muniram^  1  Bom.  H.  G.  Reps.,  2nd  edn.,  App.  51;  Baboo 
Oopeenath  y.  Ramjeewan  Lall,  15  S.  D.  A.  913. 

«  Act  X  of  1877.  . 

•  Dharmaji  Vaman  v.  Gurav  Shrinivas,  10  Bom.  H.  G.  Reps.  311 ; 
Ramlall  Thahursidas  v.  Lakhmi  Chand  Muniram,  I  Bom.  H.  C.  Reps., 
2nd  edn.,  App.  li.  See  cases,  ante,  p.  352  note  2,  and  Moulvie  AhdoolAli 
V.  Moxuffer  Hossein  Chowdhry,  16  W.  R.  P.  G.  22 ;  Baboo  Lehrq  Roy 
Y.  Baboo  Mahtab  Chand,  14  Moo.  I.  A.  393  ;  S.  G.  10  B.  L.  R.  35,  and  . 
17  W.  R.  G.  R.  117 ;  Baboo  Oopeenath  v.  Ramjeewan  Lall,  15  S.1).  A- 
913. 

*  See  Rule  35  of  Rules  of  6th  June,  1874. 
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set  aside  the  compromise,  the  Court  would  not  set 
aside  such  compromise  without  clear  proof  of  fraud 
16-* '^'•collusion.* 

ithe   Code   of  Civil   Procedure ^  provides ^  that 
^^  next  friend  or  guardian  for  the  suit  shall,  with- 
out i^e  leave  of  the  Court,   enter  into   any  agree- 
ment/or compromise  on  behalf  of  a  minor  with  refer- 
f     ence  to  the  suit  in  which  he  acts  as  next  friend    or 
guardian.     Any  such   agreement  entered  into  with- 
out the  leave  of  the  Court  shall  be  voidable  against 
all  parties   other  than  the  minor,"     This  provision 
does  not  apply   to  any  minor  for  whose  person  or 
property  a  guardian  or  manager  has  been  appointed 
by  the  Court  of  Wards  or  by  the  Civil  Court  under 
any  local  law.* 

This  provision  in  the  Civil  Procedure  Code  seems  • 
to  render  absolutely  void  any  compromise  made 
without  the  leave  of  the  Court,  though  it  does  not 
prevent  the  minor  from  disputing  a  compromise, 
even  though  sanctioned  by  the  Court,  on  any  of  the 
grounds  for  which  he  could  before  that  Act  came 
into  force  have  avoided  a  compromise  entered  into 
on  his  behalf. 


*  Baboo  Lekraj  Roy  v.  Baboo  Mahtab  Chandy  14  Moo.  I.  A.  393; 
S.C.  10  B.  L.  R.  35,  and  17  W.  R.  C.  R.  117. 

*  Act  X  of  1877. 

*  Sec.  462. 

*  See  sec.  464.  "Local  law"  apparently  means  (as  far  as  Bengal  is 
concerned)  Act  XL  of  1858 ;  see  antCy  Lecture  III,  as  to  the  compromise 
of  claims  by  the  Court  of  Wards. 
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It  has  been  held  by  the  Madras  High  Court '  that 

a  guardian  may  bind  his  ward  by  referring  to  a 

panchayet.of  their  caste  a  question  of  custonaiy 

partition.  wb. 

Powers  of       The  powers  of  a  guardian  over  the  person  of  *s 

with  res-   ward  were  considered  in  the  last  lecture.*    In  addi- 

pectto 

p^"^  °*  tion  to  those  powers,  the  guardian  has  power  to 
-  bind  his  ward  apprentice  to  a  trade.  Act  XIX 
of  1850,  which  contains  the  whole  law  on  this  subject 
applicable  to  this  country,  ^  provides  as  follows : — 

Apprentio-      **  Scc.  !•    Anv  child  above  the  age  of  ten,  and 

ing  of  child  -^  o  ' 

A 18  ySm  ^^^^^  t^*^  ^o®  ^^  eighteen  years,  may  be  bound 
**^'  apprentice  by  his  or  her  father  or  guardian  to  leam 
any  fit  trade,  craft  or  employment,  for  such  term 
as  is  set  forth  in  the  contract  of  apprenticeship, 
not  exceeding  seven  years,  so  that  it  be  not  pro- 
longed beyond  the  time  when  such  child  shall  be 
of  the  full  age  of  twenty-one  years,  or  in  the  case 
of  a  female,  beyond  the  time  of  her  marriage. 
Evidence       Scc.  2.     The    ago    set    forth    in  the    contracts 

of  age  la  " 

2"  to^right  ^^^^^  ^  evidence  of  the  age  of  the  child  in  all 
"'^'*^^  questions  which  arise  as  to  the  right  of  the  master 
to  the  continuance  of  the  service. 
Ma^iTtme  ^^'  ^'  ^^7  Magistrate  or  Justice  of  the  Peare 
acth^g^fOT  Doay  act  with  all  the  powers  of  a  guardian  under 
S?  "^    this   Act  on   behalf  of  any   orphan   or  poor  cUld 


^  Tinmahal  v.  Subbammal,  2  Mad.  H.  0.  Reps.  47. 
'  Anie,  pp^  303-309. 
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abandoned  by  its  parents,  or  of  any  child  convicted 
before  liim  or  any  other  Magistrate,  of  vagrancy, 
or  the  commission  of  any  petty  offence. 

Sec.  4.     An  orphan  or  poor  child,  brought  up  by  Apprentic- 

-I  1.  1        •  11  1  •         t       ing  of  child 

any   public   charity,   may  be  bound  apprentice  by  brouRht  up 
the  governors,  directors  or   managers   thereof,   as*^^"'^^^' 
his  or  her  guardians  for  this  purpose. 

Sec.  5,     Any   such    boy   may   be   bound   as  an  Apprentic- 

*f  J  J  mg  of  8ucU 

apprentice  in  the  sea  service  to  any  of  Her  Majesty's  ^^^^ 
subjects,  being  the  owner  of  any  registered  ship 
belonging  to  and  trading  from  any  port  in  tlie  terri- 
tories under  the  Government  of  India,  which  has 
been  declared  to  be  a  registering  port  under  Act  X 
of  1841,  to  be  employed  in  any  such  ship,  the 
property  of  such  person,  commanded  by  a  British 
subject,  and,  while  so  employed,  to  be  taught  the 
craft  and  duty. 

Sec.  7.  The  master  or  commander  of  any  ship 
in  which  an  apprentice  bound  to  the  sea  service 
shall  be  appointed  to  serve  by  the  party  to  whom 
he  is  bound,  shall  be  deemed  the  agent  of  such  party 
for  the  purpose  of  this  Act. 

Sec.  8.     Every  contract  of  apprenticeship  shall  be  Form  and 

•^  •  ^'^  ^  oontenta  of 

in  writing,  according  to  the  form  given  in  Schedule  ^"J^e^^ce^ 
A.  annexed  to  this  Act,  or  to  the  like  effect,  which "  *^' 
shall  set  forth  the  conditions  agreed  upon,  parti- 
'  cularly  specifying  the  age  of  the   apprentice,  the 
term  for  which  he  is  bound,  and  what  he  is  to  be 
taught 
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signaturcB      gee.  9.     Everv  such  contract  shall  be  sis^ned  by 

to  contract.  ^^  o  ^ 

the  person  to  whom  the  apprentice  is  bound,  and  by 
the  person  by  whom  he  is  bound,  and  by  the  appren- 
tice,  when  he  is  of  the  age  of  fourteen  years  or 
more,  at  the  time  of  binding  ;  but,  when  the  appren- 
tice is  bound  by  the  governors,  directors,  or  mana- 
gers of  a  public  charity,  the  signature  of  two  of 
them,  or  of  their  secretary  or  oflBcer,  shall  be  suffi- 
cient on  behalf  of  the  persons  binding  the  apprentice. 
Contract        Scc.  10.     No  such  coutract  shall  be   valid  unleas 

not  valid 

cutS"  "*'  it  be  executed  in  the  manner  aforesaid,  nor  until  it 
a^*dc^'  has  been  deposited  in  the  oflSce  of  the  Chief  Magis- 
trate  of  the  plac.e  or  district  where  it  has  been 
executed,  or,  if  the  apprentice  is  bound  to  the  sea 
service,  in  the  oflSce  of  the  person  appointed  under 
Act  X  of  1841  to  make  registry  of  ships  at  the 
port  where  the  apprentice  is  to  begin  his  service  ; 
and  the  person  in  whose  office  any  such  contract  is 
deposited  shall  give  to  each  of  the  parties  a  copy 
thereof,  certified  under  his  hand,  which  certified 
Copies  to    copies  shall  be  received  as  evidence  of  the  contract, 

be  given  to        * 

pardca.      ^ithout  formal  proof  of  the  handwriting  of  the 

Magistrate  or  registering  ofiicer. 
Alteration      gee.  11.     Tho  torms  of  service  may  be  changed 

of  terms  •'  " 

and  ui^i-  at  any  time  during  the  apprenticeship,  or  the  con- 
eonuicu    tract  may  be  determined  with  the  consent  of  both 
parties  to  the  contract  or  their  personal  representa- 
tives, and  with  the  consent  of  the  apprentice,  if  he 
is  above  the  ageof  fourteen  y^rs;  provided  that  the 


• 
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changes  agreed  to  or  the  t^rmiDation  of  tbe  conti^act 
sUall  be  expressed  in  writing  on  the  onginal  contract, 
"With  tlie  signature  of  tlie  proper  parties,  according 
to  section  8*  of  this  Act ;  and  the  Magistrate  or  regis- 
tering officer  shall  thereupon  make  under  J^is  hand 
corresponding  endorsements  on  the  office  copies, 
which  shall  be  brought  to  him  at  the  same  time  for 
that  purpose. 

Sec.  12.  The  master  of  any  apprentice  bound  Asaign- 
under  this  Act  may,  with  the  consent  of  the  person  tJ*new^*^ 
by  whom  he  was  bound,  and  with  the  consent  of  the  "^^*'^' 
apprentice,  if  he  is  above  the  age  of  fourteen  years, 
assign  such  apprentice  to  any  othe^r  person  who  is 
willing  to  take  him  for  the  rei^idue  of  his  apprentice- 
ship, stfd  subject  to  the  conditions  thereof;  provid- 
ed thai  such  person  shall,  by  endorsement  under 
his  own  hand  on  the  contract,  declare  his  acceptance 
of  such  apprentice,  and  acknowledge  himself  bound 
by  the  agreements  and  covenants  therein  mentioned, 
to  be  performed  on  the  part  of  the  master,  and  that 
the  consent  of  the  other  parties  aforesaid  shall  be 
expressed  in  writing  on  the  same,  and  signed  by 
them  respectively ;  and  every  such  assignment 
shall  be  certified  on  the  office  copies  of  the  contract 
under  the  hand  of  the  Magistrate  or  registering 
officer  according  to  the  form  given  in  Schedule  (B) 
annexed  to  this  Act. 


*  Sic.,  read  sec.  9. 

jft  47 
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Power  of  Sec.  13.  Upoo  complaiiit  made  to  any  Magis- 
wiS^int  ^^^  ^^  *^®  ^^^  territories  *  by  or  on  behalf  of 
uL  w'i^t  any  apprentice  bound  under  this  Act,  of  refusal 
or  neglect  to  provide  for  him,  or  to  teach  him 
accordiqg  to  the  contract  of  apprenticeship,  or  of 
cruelty,  or  other  ill-treatment  by  his  nnaster,  or 
by  the  agent  under  whom  he  shall  have  been  placed 
by  his  master,  the  Magistrate  may  summon  the 
master  or  his  agent,  as  the  case  may  be,  if  he  shall 
be  within  his  jurisdiction,  to  appear  before  him  at 
a  reasonable  time,  to  be  stated  on  the  summons,  to 
answer  the  complaint,  and  at  such  time,  whether 
the  master  or  his  agent  be  present  or  not  (service  of 
the  summons  being  proved),  may  examine  iiito  the 
matter  of  the  complaint ;  and,  upon  proof  thereof, 
may  cancel  the  contract  of  apprenticeship,  and 
assess  upon  the  offender,  whether  he  shall  be  the 
master  or  his  agent,  a  reasonable  sum  for  behoof  of 
the  apprentice,  not  exceeding  four  times  the  amount 
of  the  premium  paid  upon  the  binding,  or  if  no 
premium,  or  a  less  premium  than  Es.  50  was  paid, 
not  exceeding  Rs.  200  ;  and,  if  the  offender  shall 
not  pay  the  sum  so  assessed,  may  levy  the  same  by 
distress  and  sale  of  his  goods  and  chattels;  and  if 
the  offender  shall  not  be  the  master,  but  his  agent, 
by  distress  and  sale  of  the  goods  and  chattels  of  the 
master  also. 


'  See  see.  5,  ante^  p.  367. 
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Sec.  14.     No  contract  of  apprenticesliip  shall  be  Power  of 
cancelled,  nor  shall  any  master  or  his  agent  be  liable  ^^^J^JJi'^^ 
to  any  criminal   proceeding,   on  account   of  such  "pp*"®"'^^ 

moderate   chastisement  for  misbehaviour,  given  to 

• 

any  apprentice  by  his  master  or  the  agent  of  his  Liability  of 
master,  air  may  lawfully  be  given  by  a  father  to  his  Jf^ui^ic. 
child ;  and  the  provision  for'enabling  the  contract  of 
apprenticeship  to  be  cancelled  sliall  not  bar  aqy 
criminal  proceeding  against  any  master  or  his  agent 
for  an  assault  or  other  offence  committed  against 
his  apprentice  for  which  he  would  be  liable  to  be 
punished,  had  it  been  against  his  child,  whether  or 
not  any  proceeding  be  taken  for  cancelling  the  con- 

« 

tract  of « apprenticeship. 

Sec.  15.  Upon  complaint  made  to  any  Magis- gwer  of 
trate  by  or  on  behalf  of  the  master  of  any  appren-  Jl^^ilint 
tice  bound  to  him  under  this  Act,  of  any  ill-beha-  llZft^ 

•  i»  '        1  .•  •/•  T  A»       apprentice. 

viour  of  such  apprentice,  or  if  such  apprentice 
shall  have  absconded,  the  Magistrate  may  issue  his 
warrant  for  apprehending  such  apprentice,  and  may 
hear  and  determine  the  complaint,  and  punish  the 
offender  by  an  order  for  keeping  the  offender,  if 
a  boy,  in  confinement  in  any  debtor's  prison  or  other 
suitable  place,  not  being  a  criminal  gaol,  for  any 
time  not  exceeding  one  month,  of  which  one  week 
may  be  in  solitary  confinement,  during  which  time 
such  allowance  shall  be  made  for  his  subsistence  by 
the  master  or  his  agent  as  the  Magistrate  shall 

■ 

order;  and,  if  the  ofiender  be  a  boy  of  not  more 
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than  fourteen  years  of  age,  may  order  him  to  be 
privately  whipped ;  or,  if  the  oflTender  be  a  girl,  or 
in  the  case  of  any  boy,  the  Magistrate  deem  any 
such  punishment  unfit,  he  may  pass  an  order  em- 
powering the  master  of  the  apprentice  0|l  his  agent 
to  keep  the  offender  in  close  confinemennn  his  own 
house,  or  on  board  the  vessel  to  which  he  belongs^ 
If  pon  bread  and  water,  or  such  other  plain  food  as 
may  be  given  witUput  injury  to  the  health  of  the 
apprentice,  for  a  period  not  exceeding  one  month. 
Ctncei-  Sec.  16.     Upon  complaint  of  wilful  and  repeated 

mentof 

contract     iU-behaviour  on  the  part  of  the  apprentice,  and  on 
STrSi  ^^®  demand  of  the  master,   the  Magistrate  may 
order  the  contract  of  the  apprenticeship  to  be  cancell*- 
«d,  whether  or  not  the  charge  is  proved,  but  only  with 
the  consent  of  the  apprentice  and  of  his  father  or 
guardian,  if  the  charge  is  not  proved,  and  such  can- 
celling shall  be  with  or  without  refiind  of  the  wLote 
or  part  of  any  premium  that  may  have  been  paid  td 
the  master  on  binding  such  apprentice,  as  to  the  Ma- 
gistrate  seems  fit  on  consideration  of  tlie  case ;  and 
all  sums  so  refunded  shall  be  applied,  under  the  direc- 
tion of  the  Magistrate,  for  behoof  of  the  apprentice; 
Appropru-      Scc.  17.     The  Magistrate  may  order  any  sum 
recovered  rcceivcd  for  behoof  of  the  apprentice  on  cancelling 

for  appren- 

J^^oi*  <»^- the  contract,  to  be  either  laid  out  in  binding  him 
contract    ^^  auothcr  mastcr,  or  otherwise  for  his  benefit,  or 
to  be  paid  to  tlie  person  by  whom  any  premium 
was  paid  when  he  was  bound  apprentice. 
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Sec.  18.     No  Magistrate  shall  entertain   a  com- Limiution 

"  of  com- 

plaint on  the  part  of  a  master  against  an  apprentice  ^f^ll^^^ 

under  this   Act,  unless  it  be  brought  within  one  prentice; 
month  after  the  cause  of  complaint  arose;  or,  if  the  uceagainsfc 

master. 

cause  of  ^mplaint  arose  on  boardship  during  a 
voyage,  within  one  month  after  the  arrival  thereof 
at  a  port  or  place  in  the  said  territories  :  and  no 
Magistrate  shall  entertain  a  complaint  on  the  part 
of  an  apprentice  against  his  master,  or  tlie  agent  of 
his  master,  under  this  Act,  unless  it  be  brought 
within  three  months  after  the  cause  of  complaint 
arose;  or,  if  the  cause  of  complaint  rose  on  board- 
ship  during  a  voyage,  within  three  months  after  the 

■ 

arrival  thereof  at  a  pdrt  or  place  in  the  said  terri* 
tories.* 
Sec.  1 9.    If  the  master  of  any  apprentice  shall  Effect  of  ' 

t«f.<i  "1^1  ••  death  of 

die  before  the  end  of  the  apprenticeship,  the  con-  »««»>» ' 
tract  of  apprenticeship  shall  be  thereby  determined^  jpp'«nti«^ 
and  a  proportionate  part,  corresponding  to  the  un* 
expired  portion  of  the  term,  of  any  premium  which 
shall  have  been  paid  to  such  master  on  the  binding 
of  the  apprentice  to  him,  shall  be  returned  by  the 
executors  or  administratoi'S  out  of  the  estate  of  the  ofFer  by 
deceased  to  the  person  or  persons  who  shall  have  uve^r**" 
paid  the  same;  unless  the  executors  or  administra- continue 

apprentice- 

tors  of  the  deceased    master  shall   continue  the^bip. 
business  in  which  such  apprentice  shall  have  been 

'  See  see.  5,  <ui(6,  p.  ^67. 
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of  insolvency  during  the  apprenticeship,  shall  be 
discharged  from  all  obligation  under  the  contract  of 
apprenticeship;  and  if  any  premium  wa$  paid  on 
binding  him  as  an  apprentice,  he  or  the  person  by 
whom  he  was  bound  shall  be  entitled  to  claim  the 
amount  thereof  as  a  debt  against  the  estate  of  the 
bankrupt  or  insolvent. 

Sec.  23.    For  the  purposes  of  this  Act  all  British  Persons 

*        *  ainenable 

subjects,  wherever  or  of  whatever  parents  born,  as  ^^litlon'of 
well  as  other  persons  in  the  territories  under  the  ut^i^' 
Government  of  India,  without  the  towns  of  Calcutta 
and  Madras,  and  the  town  and  island  of  Bombay> 
shall  be  amenable  to  the  jurisdiction  of  the  Courts 
and  Magistrates  of  India. 

Sec.  24.    An  appeal   shall  lie  from  any  order  Appeal 

*  from  orders 

passed  by  any  Magistrate  without  the  said  towns  J{  Mofussii 
and  island  to  the  Court  of  Session  to  which  such  '^^^^ 
Magistrate  is  subordinate,  provided  the  appeal  is 
made  within  one  month  from  the  date  of  the  order." 
The  father  of  an  infant,  or  a  person  to  whom  he  Conseraint 

and  correc- 

has  delegated    his   authority,^  as   for  instance,  a^io°o<iQ- 
tutor  or  schoolmaster,  is  entitled  to   chastise  the 
infant  moderately,  or  to  put  constraint  upon  him  for 
the  purpose  of  correction.* 


'  Re  Suttar,  2  Foster  and  Fin.  267. 

*  MajQe*s  Indian  Penal  Code,  9tb  edn.,  p.  286. 
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DECniEES  AGAINST  INFANTS,  RATIFICATION  OF  ACTS  OP 
'  GUARDIAN,  LIMITATION  OF  SUITS,  AVOIDANCE  OF  ACTS  OF 
.  GUARDIAN,  AND  LIABILITY  OF  GUARDIAN. 

All  acts  of  a  guardian  strictly  within  his  powers, 
and  done  in  good  faith,  bind  an  infant  and  his  estate.* 
Wiiere  the  act  of  the  guardian  is  a  reasonable  one, 
and  such  as  the  infant  might,  if  of  age,  prudentlj 
do  for  himself,  it  will  be  upheld.* 
.  The  infant  must  on  coming  of  age  satisfy  all 
necessary  debts  incurred  by  his  guardian,'  and  he 
will  be  bound  by  all  charges  on  his  estate,  or  sales 
of  portions  of  his  property,  which  were  properly 
entered  into  by  his  guardian  on  his  behalf  during 
his  minority.* 
How  far      \  If  ho  IS  propcrly  represented,*  and  there  be  no 

decrees  ,  .  /» 

bind  in-    fraud  or  collusion  on  the  part  of  his  guardian  or  of 

fanU.  ^  _ 

^  Hurrochunder  Chowdhry  v.  Bungsee  Mohun  Doss,  1  W.' B. 
M.  A.  16  ;  Oireewur  Singh  v.  Muddun  Lall  Doss,  16  W,  R.  C.  R.  251 
A  guardian  can  give  receipts  for  debts  due  to  bis  ward  :  Motes  Bam 
Sahoo  V.  Nawab  KhuleeUooUldh,  2  Agra  H.  C.  Rep.  838. 

9  Temmakal  ▼.  Subbammal,  2    Mad.  H.  C.  Hep.  47 ;   Pierson  v. 

Shore,  1  Atk.  481. 

»  See  Act  IX  of  1872,  sec.  68,  ante,  Lecture  VIII;  Mncmigbtcn'fl 
Principles  of  Mabomedan  Law,  cbap.  xi,  para.  6. 

«  See  ante,  Lecture  X,  as  to  tbe  power  of  guardians  to  sell  end 
encumber  tbe  property  of  tbeir  wards ;    Jssur  Ch%ndsr  Rat  ▼.  Ragtb  • 
Indemarain,    16  S.  D.  A.  349  and  611. 

»  Jungee  Lall  v.  Sham  Lall  Misser,  20  V/.  E,  C.R.  120;  Mnsst. 
Khooshalo  v.  Subsookh,  1  Agra  H.  C.  Rep.  175;  see  post,  Lecture  XII, 
as  to  tbe  representation  of  infants  in  suits. 
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the  opposite  party,  an  infant  is  as  much  bound  by 
the  decrees  made  in  suits,  to  which  he  is  a  party, 
as  if  he  were  of  full  age/  In  Gregory  v.  Moles- 
worth^^  Lord  Hardwicke  said  that  it  was  right  for 
Courts  of  Equity  "to  follow  the  rule  of  law, 
where  it  is  held,  an  infant  is  as  much  bound  by 
a  judgment  in  his  own  action  as  if  of  full  age; 
and  this  is  general,  unless  gross  laches  or  fraud 
and  collusion  appear  in  the  prochein  amtf^  then  the 
infant  might  open  it  by  a  new  bill." 

No  proceeding  in  a  suit'  will  bind  an  infant,  unless 
he  be  properly  represented  therein/ 

Provided  that  the  infant  be  properly  represented, 
and  there  be  no  fraud  or  laches  on  the  part  of  his 
guardian,  an  infant  is  equally  bound  by  a  decree, 
whether  it  be  or  be  not  for»his  benefit/ 

Where  the  decree  be  such  as  not  to  bind  the  infant,  when 

decree  set 

all  proceedings  under  it  will  be  liable  to  be  set  aside  J^f;„f^,. 
by  the  minor,  and  an  execution  sale  even  to  a   bond  proc^- 
fide  purchaser  will  not,  under  these  circumstances,  '°*^^ 
bind  the  minor,  at  any  rate,  where  such  purchaser 


>  Modhoo  Soodun  Singh  v.  Rajah  Prithee  BuUuh  Paul,  16  W.  R. 
C.  R,  231 ;  Makbul  Ali  v.  S.  M.  Masnad  Bihi,  8  B.  L:  R.  A.  C.  J.  54. 

*  3  Atk.  626 ;  see  also  Sheffield  y.  Duchess  of  Buchinghamshirej 
1  Atk.  631. 

•  Nund  Coomar  Futtehdar  v.  Bunso  Oopal  Sahoy,  23  W.  R.  C.  R. 
342. 

'  See  Wall  v.  Bushby,  1  B.  C.  C.  484,  in  which  it  was  held  that  a 
decree  made  hj  consent  bound  infant  parties  to  the  suit,  although  there 
had  been  no  reference  as  to  whether  such  decree  would  be  for  their 
benefit. 

48 
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to  the  decree,  and  must  be  coti8i4ered  as  knowing 
its  contents,  unless  they  are  stated  in  the  notification 
of  sale,  in  fact,  the  decree  would  not  ordinarily  be 
there  to  refer  to." 

Where  any  portion  of  the  proceeds  of  a  sale  had 
been  applied  in  any  way  for  the  benefit  of  the  minor, 
the  sale  will  not  be  set  aside,  except  such  sum,  which 
has  been  so  applied,  be  refunded  by  the  minor.' 

Where  a  person,  who  has  ta^en  from  a  guardian 
or  other  person  acting  on  a  minor's  behalf  a 
mortgage  of  the  property  of  such  minor,  has  obtained 
by  a  decree  a  foreclosure  of  such  property,  he  is  not 
thereby  placed  in  any  better  position  with  refer- 
ence to  the  minor.  In  a  suit  by  the  minor  to  set  aside 
the  mortgage  transaction  and  the  foreclosure  decree, 
the  onus  of  proving  the  bona  fides  of  the  transac- 
tion lies  to  the  same  extent  upon  him^  as  upon  a 
mortgagee  who  has  not  obtained  such  decree.^ 

It  was  held  by  the  Supreme  Court^  that  an  infant 
may,  under  certain  circumstances,  before  attaining 
majority,  make  a  new  defence  to  a  suit  by  another 
guardian,  but  that  the  discretion  of  the  Court  to  per- 
mit him  to  do  so  should  be  sparingly  exercised,  and 
that  not  until  he  has  fully  satisfied  the  Court  that 


*  Hamir  Singh  y.  Musnt  Zakia,  1  I.  L.  R.  All.  Ser.  57. 

'  Buzrung  Sakoy  Singh  v.    Jiiuut  Mamtora    Chovodkrainy  22  W. 
R.C.  R.  119. 
'  See  ai^,  p.  348. 

*  Nistareenee  Dabee  ▼.   Ramnarain   Mookerfee,  3   T.   and   B.  31 ; 
see  Bennett  ▼.  Lee,  2  Atk.  528 ;  KeUall  v.  KeUall,  2  M.  &  K.  409. 
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he  had  been  prevented  by  incapacity  or  other  cir- 
cumstances from  adducing  the  additional  evidence 
at  an  earlier  period.  This  decision,  as  well  as  the 
English  decisions  on  which  it  was  based,  seems  to 
have  been  founded  on  the  old  practice  of  giving  an 
infant  a  day  after  the  attainment  of  his  majority 
for  the  purpose  of  showing  cause  against  a  decree 
passed  against  him  during  his  infancy. 
Course  to        Whcrc  it  is  possible  that  by  a  re-consideration  of 

be  pursued  *■  •' 

f^pJJ^f^the  judgment  in  a  suit  to  which  a  minor  was  a 

mfde  ^^^  party,  the  rights  of  the  minor,  lost  by   the  decree, 

minority,  cau  bc  Tcstorcd,  the  proper  course  to  pursue  i8  for 

the  minor  to  apply. to  the  Court  for  a  review  of  its 

judgment.' 

Where,  however,  such  course  would  not  restore 

the  minor  to  the  position  in  which  he  was  placed 
before  the  decree,  or  where  the  prejudice  to  the 
minor's  interests  arises  from  transactions  growing 
out  of  the  decree  and  of  such  a  nature  that  a  mere 
review  of  judgment  would  prove  utterly  ineffectual, 
his  only  remedy  is  to  proceed  by  a  suit  against  th6 
persons  in  possession  of  his  rights.^ 

A  decree  will  not  bind  an  infant  defendant  to  a 
suit,  unless  the  whole  case  be  proved  against  him/ 
His  guardian  cannot  make  admissions  on  hisbebalf, 

»  See  Dabee  DuU  Sahoo  v.  Suhodra  Bibee,  26  W.  R.  C.  IL  449 ; 
Act  X  of  1877,  Bees,  623-630;  see  Act  XV  of  1877,  sched.  2,  arts. 
162  &  173. 

»  Dabee  Dutt  Sahoo  v.  Subodra  Bihee,  25  W.  R.  C.  R.  449.  As 
to  the  limitation  for  such  suits,  see  Act  XV  of  1877,  sched.  2,  u-ts.  44, 
95,  &  144. 
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though  of  course  he  would  l)e  bouvd  by  the  admis- 
sions of  his  predecessor  in  title. 

Under  Englisli  law  an  infant  is  not  bound  by  any 
admissions  made  on  his  behalf  in  a  suit  to  which  he 
is  a  party.  In  one  case/  however,  Phear,  J.,  said : 
"  We  are  very  far  from  intending  to  say  that  the 
guardian  of  an  infant  defendant,  if  properly  advised 
on  all  the  circumstances  surrounding  the  infant  and 
his  relations  to  the  matter  of  the  suit,  cannot  on  his 
behalf  admit  facts  essential  to  his  adversary's  case. 
It  is,  however,  incumbent  upon  the  Court,  which  is 
called  upon  to  try  an  issue  between^  a  person  of 
mature  years  and  an  infant,  tp  take  care  that 
nothing  of  this  kind  is  done  unadvisedly.  It  should 
take  nothing  as  admitted  against  an  infant  party  to 
the  suit,  unless  it  is  satisfied  that  the  admission  is 
made  by  some  one  competent  to  bind  the  infant, 

and  fully  informed  upon  the  facts  of  the  matter  in 
litigation." 

*  Syed  AhdoolHye  v.  Bahoo  Banee  Pershad,  21  VV.  R.  C.  R.  228. 
A^iofaDt  is  apparently  not'bound  by  the  statements  of  fact  contained 
10  a  special  case  submitted  for  the  opinion  of  the  Court,  unless  such 
statements  are  substantiated  by  evidence.  In  England,  an  infant  is  not 
bound  by  a  special  case  unless  leave  has  been  given  by  the  Court  to  set 
It  down  for  hearing,  and  such  leave  cannot  be  given  unless  the  Court 
be4>f  opinion  that  it  is  proper  that  the  question  raised  thereon  shall  be 
determined  thereon,  and  be  satisfied  by  affidavit  or  other  sufficient 
evidence  that  the  statements  contained  therein,  so  far  as  they  affect  the 
interest  of  the  infant,  are  true  (13  &  14  Vict.,  c.  35,  sees.  11  &  13)  ;  but 
there  is  no  such  provision  in  the  Civil  Procedure  Code  (Act  X  of  1877, 
sees.  627 — 531).  As  to  compromises  of  suits  by  or  against  infants,  see 
OR/6,  p.  365.  Under  rules  35  and  63  of  the  High  Court  (Original  Side) 
Rules  of  9th  February,  1875,  all  suits  against  infants  must  be  taken  as 
defended. 


m 
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trust,  his  acts  will  be  rendered,  binding  on  the 
infant  by  being  ratitied  by  him,  after  he  has  attained 
majority^  and  has  fnll  knowledge  of  all  the  facts 
connected  with  the  transaction  so  ratified.  An  in* 
fant  after  coming  of  age  can  adopt  any  of  the  acts 
of  Ills  guardian  on  his  behalf,  whether  they  be  or 
be  not  for  his  benefit* 

It  is  not  easy  to  lay  down  any  distinct  rule  as  to  what 

amoantoto 

what  amounts  to  a  ratification  ;  .but  as  Mr.  Simpson  ^J^^^^^" 
points  out  in  his  work  on   the  Law  of  Infants,^ 

^  Kumurooddeen  Shaikh  v.  Shaikh  Bhadoo,    11    W.  R.   C.   R.,  134, 

Macpberoon  on  Mortgnges,  6th  edn.,  p.  23.  ; 

•  Surendrtmatk  Ray  v.  Banee  Madhvh  MuUick,  Stttb.  S.  G.  C,  Ref. 

19. 
>  Page  65. 

The  Indian  Contract  Act  (IX  of  1872)  provides  :— 
Sec,  3.  The  communication  of  proposals,  the  acceptance  of  proposals, 
and  the  reyocation  of  proposals  and  acceptances,  respectively,  are  deemed 
to  be  made  bj  knj  act  or  omission  of  the  party  proposing,  accepting  or 
revoking,  by  which  be  intends  to  communicate  such  proposal,  acceptance 
or  revocation,  or  which  has  the  efiect  of  communicating  it. 

Sec,  4.    The  communication  of  a  proposal  is  complete  when    it 
cornea  to  the  knowledge  of  the  person  to  whom  it  is  made. 
The  communication  of  an  acceptance  is  complete — 

As  against  the  proposer,  when  it  is  put  in  a  course  of  transmission 
to  bim,  so  as  to  be  out  of  the  power  of  the  acceptor. 

As  against  the  acceptor,  when  it  comes  to  the  knowledge  of 
the  proposer. 
The  communication  of  a  revocation  is  complete- 
As  against  the  person  who  makes  it,  when  it  is  put  into  a  course 
of  transmission  to  the  person  to  whom  it  is  made  so  as  to  be  out 
of  the  power  of  the  person  who  makes  it. 

As  against  the  person  to  whom  it  is  made,  when  it  comes  to 
bis  knowledge. 
See,  5.    A  proposal  may  be  revoked  at  any  time  before  the  commu- 
nication of  its  acceptance  is  complete  as  against  the  proposer,  but  not 
ftfierwards. 

An  acceptance  may  be  revoked  at  any  time  before  the  commnnication 
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^^  there  must  be  ^ome  act  on  the  part  of  the  infant 
after  majority,  which  recognises  as  binding  or  valid 
what  would  otherwise  not  be  so."  Before  majority, 
no  ratification  or  avoidance  is  valid,  as  an  infant 
cannot  make  a  conclusive  election. 

An  acknowledgment  of  the  guardian's  acts,  ad- 
mitting himself  liable  on  account  of  them,'  or  acdng 

m 

in  such  a  way  as  to  lead  any  one  to  suppose  that  he 
had  ratified  them,^  would  amount  to  a  ratification. 

Where,  knowing  the  facts,  the  minor  after  attain- 
ing majority  receives  any  benefit  from  the  act  of 
the  guardiaq,  as  for  instance,  where  he  accepts 
rents  under  a  leai^e,'  which  had  been  made  by  his 
guardian  during  his  minority,  he  cannot  after vfards 
repudiate  that  act  of  the  guardian, 
^hero  ^^  ffl'Ct,  where  the  infant,  after  attaining  majority, 

IVilLiDted  becomes  fully  acquainted  with  all  the  facts,  very 

with   factfl, 

slight  cvi-  slight  evidence  of  acquiescence  will  be  treated  as  a 

dence  auffi-        ^  '■ 


deoce  suffi 
cient. 


of  the  acceptance  is  complete  as  against  the  acceptor,  but  not  after- 
wards. 

Sec.  66.  The  rescission  of  a  voidable  contract  maj,be  communicated 
or  revoked  in  the  same  manner,  and  subject  to  the  same  rules  as  apply 
to  the  communication  or  revocation  of  a  proposal. 

*  Hurrochunder  Chowdry  v.  Bungseemohun  Doss^  1  W.  R.  M-  ^ 
16;  Soudut  Alee  Khan  v.  Khajah  Aleemoollah,  9  S.  D.  A.  Reps.  494; 
C  C.  C  V.  Reddyer  v.  Rajah  R,  S,  Jyengar  Bahadoor^  8  Moo.  L  A. 
319. 

■  Kalee  Sunkur  Sannyal  v.  Denendro  Nalh  Sannyal^  23  W.  R.  C  R* 
68  ;   see  Act  I  of  1872,  sec.  115. 

•  Ram  Chunder  Sircar  v.  Pran  Oobind  Boishnuh^  25  W.  R.  C  B* 
71 ;  Ashfield  v.  Ash^eld,  Noy.  92. 
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ratification.^    In  one  case,'  where  19  a  suit  to  set  aside 
a  sale  effected  by  the  plaintiff's  mother  during  his 
minority,    it    appeared  that    the  plaintiff,    eleven 
months  after  attaining  his  majority,  signed  for  his 
mother  a  written  statement  in  another  suit,  to  the  ^ 
effect  that  the  property  had  been  sold  by  her  to 
the    defendant,    and    that   he   in   that    suit  con- 
ducted his  mother's  defence,  which  was  that  the 
purchaser  from  her  was  entitled^  to  what  he  Aaimed, 
it  was  held  that  he  must  be  considered  to  have 
acquiesced  in,  and  to  have  ratified,  the  sale.     In 
another  case '  the  defendants  on  attaining  majority, 
being  desirous  of  avoiding  paymept  of^ertain  bonds, 
which  had  been  executed  during  their  minority  by 
their  guardian,  were  advised  that  they  could  only 
do  so  by  instituting  a  suit  to  which  the  guardian 
must  be  a  party,  and  in  which  a  settlement  of  his 
accounts  would  be  required ;  but  as  the  guardian 
was  their  spiritual  guide,  and  had  been  their  father's 
also,  instead  of  instituting  a  suit  against  him,  they 
thought  it  better  to  come  to  terms  with  the  plaintiff 
in  order  to  obtain  time  for  the  payment  of  the  debt 
by  instalments,  and  a  kistbundee  was  accordingly 
executed.     It  was  held  by  the  Privy  Council  that 


■  8ee   C.    C.    C    F.  Reddyer  y.   Rc^ah  R,  S,  Jyengar  Bahadoar, 
8  Moo.  I.  A.  319. 
'  Kehul  KrUio  Dots  ▼.  Ram  Coomar  Shah^  9  W.  R.  C.  U.  671. 
E-  *  Oolaub  Koanumree  Bebee  v.  E$han  Chunder  Chowdhooree,  8  Mo». 

i.  A.  447  ;  8.  C.  2  W.  R.  P,  0.  47. 
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the  defendants  qpuld  not,  after  the  deaUi  of  the 
guardian,  dispute  their  liability  for  the  payment  of 
the  debt  which  they  had  thus  deliberately  under^ 
taken  to  pay,  notwithstanding  that  no  adjustment 
of  accounts  had  taken  place  to  ascertain  the  balance 
really  due  before  the  grant  of  the  kistbtmdee. 
if  Mt  t*^*^  Mere  delay  on  the  part  of  one,  who  has  recently 
rauficauon.  ^ttj^jngj  majority,  in  repudiating  an  act  of  his  guar* 
dian,  cannot  be  treaj;ed  as  a  ratification  of  the  act, 
and  is  no  bar  to  a  suit  to  set  it  aside,'  so  long  as  die 
delay  falls  short  of  the  period  prescribed  by  the  lavf 
of  limitatioUi^'  but  it  is  evidence  of  ratification,  and 
the  silence  ot^  the  «minor  may,  coupled  with  other 
circumstances,  justify  the  Court  in  raising  therefrom 
the  inference  that  the  transaction  has  been  ratified 
by  the  minor,'  as  for  instance,  where  a  minor 
having  full  knowledge  of  the  sale  of  his  property 
by  his  guardian,  and  of  the  circumstances  of  such 
sale,  sees  the  purchaser  laying  out  large  sums  of 
'  money  on  the  land,  and  raises  no  objection/ 
Also  where  a  minor  has  had  full  knowledge  of  a 

>  Kri$to  Gopaul  Ghose  ▼.  Nilmoney  Dehea^  2  Hay.  164. 

*  SqjnaraiH  Deb  Chowdhry  r.  Ktutee  Chunder  Chowdknf, 
10  B.  L.  B.  924.  As  to  the  period  of  limitatioD,  see  Act  XV  of 
1 877,  sec.  7,  and  2od  schedule,  art.  44,  post^  p.  390. 

*  See  Rcgnarain  Deb  Chowdhry  t.  Kasaee  Chunder  Chowdhry^ 
10  B.  L.  R.  324;  Boiddonath  Dey  t.  EamkiMhore  Dey,  13  W.  R.  C.  B. 
166;  S.  C.  10  B.  L.  B.  note  to  p.  326;  Doorga  Chum  ShahaJ,  Bam 
Jiarain  Doss,  18  W.  R.  C.  B.  172 ;  8.  C.  10  B.  L.  R.  note  to  p.  826. 

*  Doe  dem  Bhohanny  Persaud  Ghose  ▼.  Teerpoorachum  MiiUf^ 
2  Mori.  Dig.  103 ;  see  also  Doe  dem  Afongoauey  Dossee  ▼.  Gooro(h 
persaud  Bose^  2  Mori.  Dig.  188. 
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transaetion  entered  into  on  Lis  be)^alf  by  bis  guar- 
dian, and  has  received  the  benefit  of  the  consi- 
deration  money^  silence  for  a  length  of  time 
would  be  sufficient  to  raise  a  presumption  of  ratifi^ 
cation. 

A  distinction  seems  to  be  drawn'  between  the 
cases,  where  the  person  ratifying  is  taking  upon  him- 
self a  liability,  which  has  been  incurred  on  his 
behalf  by  his  guardian  during  his  minority,  and  the 
cases  where  the  act  done  by  tlie  guardian  is  one 
which  his  ward  ought  in  fairness  to  confirm. 

In  the  former  cases  very  much  stronger  evidence 
of  confirmation  is  required  than  in  the'latter* 

Where  the  person  is  taking  upon  himself  a  liabi- 
lity, it  must  be  proved  tli'at  there  was  a  clear  and 
distinct  ratification,  and  that  when  he  so  adopted  the 
liability  he  possessed  a  full  knowledge  concerning 
all  the  facts  of  the  transaction,  and  was  thoroughly 
Itcquainted  with  his  right  to  repudiate  the  liability 
and  with  the  protection  which  the  law  allows  to 
infancy.'  No  presumption  can  properly  be  made 
against  the  infant,  when  he  may  have  neglected  to 
take  the  initiative  in  setting  aside  the  act  of  his 
guardian.' 


'  See  "Smpsoii  on  the  Law  of  Infants,  pp.  65  and  66. 

'  Apparent  acquiescence  for  a  short  time  is  not  sufficient  to 
amount  to  a  ratification.  See  Dharmaji  Vaman  t.  Quma  Shrwivai^ 
10Bom.H.  aBep.311. 

'    Dagdu,  V.  Kamble,  2  Bom.  H.  C.  Bep.  381. 
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^^  In  the  latter  i^lass  of  cases,  very  slight  evidence 

J^JJ^f^'^will  be  suflScient  to  show,  that  there  had  been  a 
u^^!!^  ratification.  Any  act,  which  expressly  or  impliedly 
recognises  the  guardian's  act  as  binding,  will  be 
taken  as  confirming  it.  As  for  instance,  continu- 
ance in  possession  after  majority  would  be  held  to 
confirm  a  lease  executed  by  the  guardian.  A  re^sale 
of  property  bought  by  the  guardian  for  the  infant 
would  ratify  the  grigiual  purchase.'  Acceptance 
of  rent  under  a  lease,^  or  making  a  mortgage  subject 
to  the  lease,  have  similarly  been  held  to  amount 
to  confirmation  of  the  lease.  Similarly,  the  appoint- 
ment of  newHrustees  under  a  marriage  settlement, 
or  the  transfer  of  a  fund  to  the  trustees  of  the 
settlement,  would  be  primd  facie  evidence  of  con- 
firmation  of  the  settlement. 
Cans  In  some  special  cases  the  absence  of  an  express 

TiMenee  of  repudiation  amounts  .to  an  implied  ratification.    For 

repudiation  , 

amouots  to  instaucc,  where  an  act  had  actually  been  performed 

rauficauon.  '  j  r 

by  the  infant,  as  where  a  conveyance  passing  an 
estate  has  been  executed  by  him.'  Again,  a  person 
who  has  been  admitted  to  the  benefits  of  partner- 


1  OoocKa  COM,  L.  R.,  S  Ch.  266 ;  see  Simpson  on  the  Law  of  InisB^ 
p.  67. 

•  Bam  Chunder  Sircar  Y.Fran  Oobind  Boishnubi  25  W.BhC.K 
71 ;  Athfieldv.  Aihfield,  Noy.  92. 

»  Slaiar  v.  Brady,  14  Ir.  C.  L.  61 ;  Doorga  Chum  ShaJia  t.  Bom 
Narain  Doss,  18  W.  R.  0.  E.  172  ;  S.  C.  10  B.  L.  R.  note  to  p.  327; 
Boidonaih  Dey  v.  Ramhishore  Dey,  IS  W.  R.  G.  R.  166  ;  &  C  lOB. 
L.  R.  note  to  p.  326. 
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ship  under  the  age  of  majority  becames,  on  attaining 
that  age,  liable  for  all  obligations  incurred  by  the 
partnership  since  he  was  so  admitted, .  unless  he 
gives  public  notice,  within  a  reasonable  time,  of 
his  repudiation  of  the  partnership.^  If  he  gives 
such  notice,  his  share  in  the  partnership  business 
is  alone  liable.' 

This  rule  requiring  a  repudiation  within  a  reason- 
able time  applies  to  all  continuing  obligations 
entered  into  by  the  minor,  or  on  his  behalf,  during 
I  his  minority  ;  as  for  instance,  where  he  has  engaged 
a  servant,  or  an  attorney,^  or  has  himself  entered 
into  a  contract  of  service^  before-attaming  majority, 
and  the  service  continues  after  he  has  attained  that 
age;  but  in  these  cases  he  will  not  without  an 
express  ratification  be  held  liable  on  that  pjirt  of  the 
obligation  which  existed  only  before  he  attained 
majority. 

The  absence  of  repudiation  vrill  merely  imply  a 
fresh  contract  entered  into  on  attaining  his  majority, 
and  will  not  render  him  liable  for  that  part  of  the 
service  of  the  servant  or  attorney  which  was  per- 
formed before  he  was  of   age,*  except  where  the 


>  Act  IX  of  1872,  sec.  248,  ante^  p.  288. 

'  Act  IX  of  1872,  sec.  247,  ante,  p.  288. 

«  Thomag  V.  Waldo,  1  F.  &  F.  173 ;  Gtcy  ▼.  Burgess,  1  Smith  117. 

«  Wraif  V.  West,  15  L.  J.  N.  S.  180.  See  Act  IX  of  1850,  sec.  1, 
imte,  p.  366;  and  Macnaghten's  Precedents  of  Maliomedan  Law,  chap, 
viii,  case  6. 

*  SimpsoQ  on  the  Law  of  Infi^its,  p.  68. 
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contioued  emplojvnent  10  such  as  to  amount  tp  an 

implied  undertaking  to  pay  the .  prior  part  of  the 

demand  incurred  during  minority.^ 

A  person  who  has  once  ratified  an  act  of  his 

guardian^  done  during  his  minority,  cannot  afterwards 

withdraw  such  ratification,  except  where  it  has  been 

obtained  from  him  by  fraud  or  misrepresentation.' 

Limiution      If  a  persou  wishes  to  repudiate  a  sale  of  his  pro- 
of suit  to  '^  ,  '^  "^ 

set^ayde  perty  mado  by  his  guardian  during  his  minority, 
he  must  do  so  within  three  years  from  the  time  of 
Jiis  attaining  the  age  of  majority.^ 

Effect  of        Where  a  right  to  sue  accrues  to  an  infant  durisg 

minorit^ron     ^  Y 

ihSitatTon*'  ^^  minority,*^ the  provisions  of  law  with  respect  to 
of  aoits.  ^^Q  limitation  of  suits  by  adults  do  not  apply ;  but  a 
further  time  is  given  to  the  infant  after  his  attain- 
ment of  the  age  of  majority.  There  is  no  corre- 
sponding extension  of  the  time,  within  which  suits 
against  infants  can  be  brought 

The  Limitation  Act*  provides  as  follows : — "  If  a 
person  entitled  to  institute  a  suit  or  make  an  applica- 
tion^ be,  at  the  time  from  which  the  period  of  limita- 

^  Ouy  ▼.  Burgess,  1  Smith  117. 

*  Saudut  Alee  Khan  y,  Khajah  AleetnooUah,  9  S.  D.  A.  494,-  aee 
sees.  5  and  66  of  the  Indian  Contract  Act,  IX  of  1872. 

'  Act  XV  of  1877,  sched.  ii,  art.  44. 

*  Act  XV  of  1877,  sec.  7. 

'  Quare,  whether  this  includes  an  application  for  the  executwa 
of  a  decree,  see  Act  X  of  1877,  sec.  280,  and  Act  XV  of  1877,  sched.  ii, 
arts.  179  and  180.  As  to  the  old  law,  see  Muihoora  Dau  ▼. 
Shmmbhoo  Dtitt,  20  W.  R.  C.  &.  53,  and  cases  there  cited.  Bee 
also  MuM$amvi  Annvndi  Koomar  v.  Thakoor  Panday^  1  Ind.  Jar. 
N.  B.  31 ;  S.  C.  4  W.  B.  M.  A.  21. 
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iidn  18  to  be  reckoned,'  a  minor,  or  insane,  or  an  idiot, 
he  may  institute  the  suit  or  make  the  application 
within  the  same  period,  after  the  disability  has 
ceased,  as  would  otherwise  have  been  allowed  from 
the  time  prescribed  therefor  in  the  third  column  of 
the  second  schedule  hereto  annexed."' 

^^  When  his  disability  continues  up  to  his  death, 
liis  legal  representative'  may  institute  the  suit,  or 
make  the  application  within  the,  same  period  after 
the  death  as  would  otherwise  have  been  allowed 
from  the  time  so  prescribed." 

When  the  representative  is,  at'  the  time  of  the  ^i^n 

■  *  represetifA' 

death,  himself  under  disability,  time  dfoes  not  begin  duJ5iY"i^' 
to  run  against  him  until  after  his  disability  has 
ceased/ 

Section  7  of  Act  XV  of  1877  farther  provides  ^^^^  for 

*  {)Te-emp- 

iliat  nothing  therein  shall  apply  to  suits  to  enforce  ^'^"' 
rights  of  pre-emption,  or  shall  be  deemed  to  extend  Extension 

of  period  of 

for  more  than  three  years  from   the  cessation  of  Jjjjj^j^^"^ 

ed. 

'  See  Mussamut  Annundi  Koomar  y.  Tkakoor  Panday^  1  Ind.  Jur. 
H.  S.  81 ;  8.  C.  4  W.  R.  M.  A.  21 ;  Nusheeram  Roy  v.  Shushee 
J^kooshMM  Roy^  6  W.  R.  C.  R.  169;  Taruck  Chunder  Sen  v,  Doorga 
CUmnt  Sen^  20  W.  R.  C.  R.  2 ;  Ramcoamar  Roy  y.  Shiiul  Pemhad 
Soy,  19  W.  R.  C.  R.  425;  SidfiheM9ur  DuU  v.  Shamchand  Nundun, 
^9  W.  R.  a  R.  285  i  Vira  PiUuy  y»  Mwnga  Muttayaiiy  2  Mad.  H.  G. 
Sep.  340. 

*  f .«.,  from  t&e  time  at  which  limitetion  begins  to  roo  io  the  ease  of 
jMi  adidt. 

>  This  does  not  inclade  a  purchaser  from  the  minor.  Mahomed 
Anad  Ckowdkry  v.  Yakoob  Ally,  15  B.  L.  R.  357 ;  S.  C.  24  W.  R.  G. 
B.  181. 

*  Act  XV  of  1877,  sec.  7,  and  illwtration  (d)  to  that  section. 
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• 

the  disability,  oc  the  death  of  the  person  affected 
thereby,  the  period  within  which  any  suit  must  be 
instituted  or  application  made.^ 
AppHca-  There  is  this  important  difference  between* 
section  7  of  the  new  Limitation  Act,  and  the  cor- 
responding section'  of  the  Limitation  Act,^  which 
it  repealed,  namely,  that  the  exclusion  of  the 
period  of  limitation  given  by  the  latter  Act 
to  minors  applied  only  to  the  case  of  suits  institut- 
ed, and  not  to  the  case  of  applications  made  by 
such  minors. 

The  new  Act  in  extending  to  applications  made 
by  infants  tne  rules  of  limitation  which  were 
formerly  applicable  only  to  suits  by  them,  has  giyen 
no  definition  of  an  application^  but  it  apparently 
refers  to  the  applications  enumerated  in  the  3rd 
diyision  of  the  2nd  schedule  annexed  to  that 
Act.  If  this  be  so,  it  will  be  seen,  by  looking  at 
thBt  schedule,  that  a  very  great  alteration  has  been 
made  in  the  law  by  the  new  Limitation  Act. 


^  In  the  following  casea  it  was  held  that  the  fact  of  a  plaintiff  not  suing 
within  three  years  of  his  obtaining  majority,  does  not  in  cases  where  the 
Act  allows  a  general  limitation  of  twelve  years,  bar  his  suit  if  brought 
within  twelve  years  of  the  time  when  the  caose  of  action  accrued  i-^Gmz 
Behary  Singh  y.  Mutsamut.Bebee  Wafhun,  W.  R.  1864,  C.  R.  302;  Bit- 
iumbhur  Sircar  V,  Sottrodhuny  DosBee^  3  W.  R.  C.  K.  21 ;  Hwritk  CAn- 
derNagy.  Abbot  Ali,  5  W.  R.  G.  R.  204;  Luchmun  Singh  ▼.  Katim  AH 
Khan,  5  W.  R.  G.  R.  219 ;  Poorun  Singh  v.  Kaiheenaih  Singh,  6  W  R 
G.  R.  20 ;  Radhamohun  Oowee  v.  Mohesh  Chumder  Kotwal,  7  W.  B. 
G.  R.  4 ;  Sree  Pershad  r.  Rc^goaroo  Treeumbuhnath  Deo,  10  W.  R. 
G.  R.  44;  Bahur  Aliy.  Sooheea  Bibee,  13  W.  R.  G.  R.  63. 

•  Act  XV  of  1877.  •  Sec.  7.  *  Act  IX  of  1871. 
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When  one  of  several  ioiat  creditors  or  claimants  is  i>isabiiit7 

^  ^^  of  one 

a  minor,  and  when  a  discharge  can  be  given  without  |^["^  ^'^* 
tlie  concurrence  of  such  person,  time  will  run 
against  them  all ;  but  where  no  such  discharge  can 
be  given,  time  will  not  run  as  against  any  of  them 
until  one  of  them  becomes  capable  of  giving  such 
discharge  without  the  concurrence  of  the  others.^ 

When  once  time  has  begun  to  run,. no  subsequent 
disability,  or  inability  to  sue,  stops  it.* 

These  provisions  extending  for  infants  the  period  '^^. 

*  or  provisioni 

within  which  suits  can  be  brought,  and  applications  ^^4i 
can  be  made,  are  of  general  application,  and  would  tm.'^ 
have  reference  to  suits  and  applications  for  which 
periods  of  limitation  have  been  imposed  by  Acts 
other  than  the  Limitation  Act.' 

This  rule  does  not  however  apply  to  Acts  of  a  ^f^^^ 
special  kind^  which  do  not  admit  of  the  general  provi-  ""^"ttl 
sions  of  the  Limitation  Act,  as  to  persons    under  kmd!* 
disability,   being  annexed  to  them.     For  instance, 
the  Privy  Council  held^  that  the  saving  clauses  of 

•  Act  XV  of  1877,  Bee.  8. 

'  Act  XV  of  1877,  sec.  9 ;  See  QoUnd  Coomcar  Chowdhry\.  Euro 
Chunder    Ckowdhry,  7  W.  R.  C.  R.  134. 

'  See  Phoolbas  Koonwur  y.  Lalla  Jogeshur  Sakoy^  1  I.  L.  II.  C.  S. 
248;  S.  G.  L.  R.  3  I.  A.  7,  in  which  the  Privy  Council  held  thnt  the 
period  of  limitation  resulting  from  the  246th  section  of  Act  VIII 
of  18^9  should,  in  the  case  of  a  minor,  be  modified  by  the  operation 
of  the  11th  section  of  Act  XIV  of  the  same  year.  See  also  Huro' 
900wduree  Cktmdhrain  ▼.  Anundnaih  Roy  Ckowdhry,  8  W.  R.  C.  R.  8. 

*  Mahomed  Bahadur  Khan  v.  The  Collector  of  BareiUy,  13  B.  L. 
R.  292;  8.  C.  L.  R.  1  I.  A.  167.  See  also  Thakoor  Kapilnaih  Sahai 
Deo  ▼.  The  Government,  13  B.  L.  R.  445;  S.  C.  22  W.  R.,  C.  R.,  17. 
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the  general  Limitation  Act  XIY  of  1859  could  not 
be  imported  into  Act  IX  of  1859,  which  provided 
for  claims  to  the  property  of  rebels  which  had  bees 
forfeited  to  the  Government,  and  which^  barred 
suits  not  brought  within  one  year  from  the  date  of 
confiscation. 

It  has  also  been  held  by  a  Full  Bench  of  the  High 

Court  in  the  case  of  Poulson  v.  Modlioosoodun  Paul 

Chowdhry^  that  the  period  of  limitation  prescribed  by 

Act  X  of  1859'  with  regard  to  suits  for  rent  under 

that  Act,  are  not  altered  by  section  11  of  Act  XIY 

of  1859  (allowing  a  deduction  on  account  of  legal 

disability  in  computing  the  period  of  limitation)/ 

Limit*-         -^^  infant  does  not  lose  the  benefit  of  these  pro- 

iSff^todbj  visions  of  the  Limitation  Act,  by  the  fact  that 

infant  has  duriug  his  miuodty  his  interests  are  in  the  charce 

competent  ^ 

guardian,   of  a  compctcut  guardiau,  or  under  the  Court  of 
Wards.*  t 

The  guardian  of  an  infant  can,  on  behalf  of  his  ^ 


»  Sec.  20. 

*  2  W.  R.  Act  X  R.  21 ;  see  also  Dinonaih  Pandey  y.  Rugkoowi^ 
Pandey,  6  W.  R.  Act  X  R.  41. 

'  See  ^eos.  29  and  30  of  Act  VIII  (B.  C.)  of  1869. 

*  It  is,  however,  doubtful  whether  the  principle  of  this  decittoa 
would  now  apply.  See  Act  XV  of  1877,  see.  7,  and  scbed.  Uy 
art.  1 10.  Some  doubts  may  also  be  thrown  upon  this  decision  bj  the 
decision  of  the  Privy  Council  in  Phoolhas  Koonumr  ▼.  Lalla  Jog^^ 
Stikoy,  1  I.  L.  R.  0.  S.  242 ;  S.  C.  L.  R.  3  I.  A.  7. 

*  Qunga  Persaud  Nundee  v.  Ranee  Suniomoyee^  13  S.  D.  A.  He|A 
108;  Mdhipatrao  Chandrarao  v.  Nensuk  Anandrav  Shei  Mortal 
4  Bom.  U.  G.  Reps.  A.  G.  J.  199  ;  Ram  Chuuder  Roy  v.  Umhiea  Dostw, 
7  W.  R.  C.  R.  161. 


.L.J 


LEC.   XI.]  LIlflTATIOK  OF   8UIT8.  395 

ward,  institute  a  suit  or  make  an  application,  for 
which  the  law  gives  to  the  infant  an  extended 
period  of  limitation  after  the  attainment  of  his 
majority,  at  any  time  during  the  minority  of  the  infant, 
even  though  the  period  of  limitation  which  would  have 
bound  the  minor,  if  he  had  been  an  adult,  has  ex- 
pired, counting  it  from  the  time  when  the  right  to 
institute  the  suit  or  make  the  application  accrued 
to  the  infant.  As  the  Privy  Council  pointed  out 
in  Phoolbas  Koonwur  v.  Lalla  Joge^iur  Sahoy^^  the 
opposite  construction  ^'  is  unreasonable  in  itself,  since 
it  implies  that  the  infant's  claim,  which,  is  admittedly 
not  barred,  was  asserted  too  soon  rather  than  too 
late^  and  it  cannot  be  the  policy  of  the  law  to 
postpone  the  trial  of  claims.'' 
It  has  been  held^    that  the  benefits  given  by  Benefits 

ffiven  to  ft 

Act  IX  of  1871,  section  7,  to  minors  were  strictly  minor  by 

^  '  •'   Limitation 

personal  to  tbe  minors,  and  could  not   be   taken  ;^[^^^ 
.  advantage  of  by  the  purchaser  from  a  person,  who  ^^""^ 
was  a  minor  at  the  time  the  right  to  sue  accrued. 
This  decision  is  equally  applicable  to  the  provisions 
of  Act  XV  of  1877. 


M  I.  L.  R.  Calc.  Ser.  243 ;  S.  C.  L.  R.  8 1.  A.  7.  See  Ram  Chunder 
Boy  Y,  Umbica  Dossia^  7  W.  R.  C.  R.  161 ;  Ram  Gkose  ▼.  Oreedhur 
Ghosey  14  W.  R.  C.  R.  429  ;  S,  M.  SuffuroonUm  Bibee  v.  Moonshee 
Noorul  Hotsein^  17  W.  R.  C.  R.  419 ;  Hurro  Chunder  Bose  v.  CasH 
Nath  Roy  Chowdhry,  16  S.  D.  A.  Reps.  19;  Shahzada  Woola  Gowhur 
T.  Muiit,  Shdk  Rukh  Begum,  6  W.  R.  C.  R.  19. 

*  Mahomed  Arsad  Chowdhry  t.  Yahoob  Alfy,  15  B.  L.  E«  357; 
Sk  C.  24  W.  R.  0.  R.  181. 
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Fraud  Where  tbere  i»  fraud,  limitation  does  not  rim/ 

stops   time  ' 

running,     j^^^  Limitation  Acl?  enacts*  as  follows  :— 

^^  Wlien  any  person  having  a  right  to  institute  a 
suit  or  make  an  application  has,  by  means  of  fraud, 
been  kept  from  the  knowledge  of  such  right  or  the 
title  on  which  it  is  founded, 

or  where  any  document  necessary  to  establish 
such  right  has  been  fraudulently  concealed  from 
him,  the  time  limited  for  instituting  a  suit  or  making 
an  application,    , 

(a)  against  the  person  guilty  of  the  fraud  or 
accessory  thereto,  or 

(&)  against  any.  person  claiming  through  him 
otherwise  than  in  good  faith  and  for  a  valuable  con- 
sideration, 
•  shall  be  computed  from  the  time  when  the  fraud 
first  became  known  to  the  person  injuriously  affected 
thereby,  or,  in  the  case  of  the  concealed  document^ 
when  be  first  bad  the  means  ^  ot  producing  it  or 
compelling  its  production." 
u^nV^'       Any  act  which  shows  an.  intention  on  the  part  of 

minor  of  .,••*  -ii. 

guardiau^s  a  pcrsou,  who  has   attained  majonty,  to  avoid  hi9 
own  acts,  or  those  of  his  guardian  on  his  behalf 
during  his  minority,  will  amount  to  a  repudiation ; 
as  for  instance,  a  conveyance  of  land  by  him  avoids 


*  See  Moulvie  Abdool  Alt    v.  Meer  M4thomed   Mosqffwt   Haaeim 

Chowdhry,  5  W.  R.  C.  R.  173. 
»ActXVofW7.  'Sec.  18. 
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a  conyejance  of  tlie  Batne  land  made  bj  him  or  by 
his  gaardiaa  before  he  attained  tbe  age  of  majority.^ 
.  A  suit  to  set  aside  tbe  acts  of  himself  or  of  his 
guardian  during  his  minority  is,  of  course,  an 
express  repudiation* 

Where  a  person  dies  during  infancy,  or  after  the  ^^J  ^ 
attainment  of  his  majority,  irithout  having  ratified  j^'S W- 
aa  act  either  of  himself  or  his  guardian,  which  if  SivlL^may 
ratified  would  bind  his  estate, ,  his  legal  represen* 
tatives,  that  is  to  say,  the  persons  entitled  to  succeed 
to  his  property  after  his  death,  can  avoid  the  act  ; 
but  no  one  else  can  avoid  it«    As  an  infant  can  make 
no  valid  disposition  of  his  property  either  by  wilP 
or  inter  vivos^^  the  reason  for  tfie  rule  is  clear^ 

The  purchaser  at  an  execution  sale  cannot  repu* 
diate  encumbrances  charged  on  the  estate  by  an  • 
infant  owner  thereof,  or  by  the  guardian  of  such 
iofiint  owner/  Itthas  been  held  ^  that  where  the 
property  of  a  minor  is  after  his  attainment  of  ma- 
jority legally  conveyed  to  a  purchaser,  tilie  minor 
cannot  after  such  sale  ratify  charges  on  such  pro- 
perty created  during  his  minority. 

Tbe  guardian  of  an  infant  cannot  repudiate  his  ^^'^t  re- 
nwn  act,  or  endeavour  to  set  aside  any  dealing  by  Swn^^ 

t 

'  Simpson  on  the  Law  of  Infknts,  p.  73.    See  Act  IX  of  1872,  sees. 
'3,  5,  &  66,  ante,  p.  383,  note  3. 

*  See  postt  Lecture  XII.  '  See  ante,  Lecture  VIII. 

«  Hart  Ram  v.  Jetan  Ram^  9  B.  L.  R.  A.  C.  J.  427 ;    S.  C.  12  W. 
B.  C.  K.  378. 
«  Laliah  Raumtu  Lai  v.  Chadee  TkutharOf  14  S.  D.  A.  812. 
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him  with  the  infantas  property  on  the  ground  that  it 
was  prejudicial  to  the  interests  of  the  infant.^  The 
proper  course  for  a  friend  of  the  infant  to  adopt^ 
on  finding  that  the  guardian  has  been  improperljr 
dealing  with  the  property,  is  either  to  apply  to  a 
Civil  Court  for  the  removal  of  the  guardian,  and 
the  appointment  of  a  new  guardian  in  his  place, 
or  to  bring  a  suit  on  the  infant's  behalf  to  set  aside 
the  transaction. 

A  guardian  can  repudiate  a  transaction  entered 

by  another  person,  professing  to  act  on  behalf  of  the 

infant.    He  might  apparently  also    repudiate  the 

acts  of  a  former  guardian  of  the  infant.^ 

Minor  A  persou  who  disputes  the  authority  of  another 

act  mast    to  act  as  his  guardian,  and  repudiates  the  acts  done 

restore  ^  ^ 

to***'8itSn^  by  such  guardian  in  that  capacity,*  or  who  repu- 
^pM  at  diates  his  own  acts  during  his  minority,*  cannot  take 
time  of  act  ^^y^utago  of  those  acts  so  far  only  as  they  are 
beneficial  to  him/ 

An  infant  cannot  avoid  a  contract  or  other  arrange* 
ment  which  has  been  made  by,  or  for,  him  during 
his  minority,  and  has  been  acted  upon  by  the  other 

•1  Monmohinee  J<^inee  y.  Jvgobundhoa  SadhoohOf  19  W.  £L  C  & 
233.    See  Act  I  of  1872,  sec.  115. 

»  Bolakee  Sahoo  v.  The  Court  of  Wards,  14  W.  R.  C.  R.  34. 

'  Soohah  Doorga  Lai  Jha  y.  Eajah  Neelanund  Sing\  7  W.  R.  C 
B.  74. 

«  Doorga  Chum  Shaha  y.  Ramnarain  Doss^  13  W.  E.  C.  B.  172; 
8.  C,  10  B.  L.  R.,  note  to  p.  327. 

'  See  owes,  post^  p.  400,  note  3. 
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• 

paxty  thereto,  without  restoring  thut  party  to  the 
position  which  he  occupied  at  the  time  of  the 
arrangement  being  made,  at  least,  if  that  arrange- 
ment was  free  from  fraud  or  gross  negligence  on 
the  part   of  that  party. 

If  a  minor  on  coming  of  age  disavows  a  sale 
made  by  his  guardian  to  clear  his  estate  from  debt^ 
he  is  only  entitled  to  get  back  the  property  in  the 
position  in  which  it  would  have  .been  had  no  sale 
taken  place ;  that  is  to  say,  with  the  incumbrances 
wlucb  the  sale  was  intended  to  remove  ;^  and  in  the 
case  of  any  sale  of  a  minor's  property,  where  the  pur* 
chaser  has  acted  bondjidey  and  has  paid  a  fair  price 
for  the  property,  and  the  purchase-money  has  been 
applied  in  any  way  to  the  minor's  benefit,  the  minor 
is  not  entitled  to  a  decree  for  immediate  possession 
without  also  refunding  the  purchase-money  with 
interest,  a  set-off  being  allowed  to  him  for  net  rents 
and  profits  for  the  time  the  property  was  in  the 
possession   of  the  purchaser.^     The  minor    must 


*  Miiist  Bukihtm  ▼.  Muist  Maldai  Kooeri,  3  B.  L.  R.  A.  C.  423  ; 
S.  G.  Miust  Bukskun  v.  Ma9»t  Doolhin,  12  W.  R.  G.  R.  337 ;  Hamir 
Singh  y.  MusjiL  Zakia,  1  I.  L.  R.,  All.  Ser.  57. 

*  Mvihoora  Doss  t.  Kanoo  Beharee  Singh j  21  W.  R.  C.  R.  287; 
Baikesar  ▼.  Bed  Oanga^  8  Bom.  H.  0.  Reps.  31.  Sec.  64  of  the  ladiao 
Contract  Act,  IX  of  1872,  provides  as  follows:  *^When  a  person  at 
whose  option  a  contract  is  voidable  rescinds  it,  the  other  party  thereto 
need  not  perform  any  promise  therein  contained  in  which  he  is  promisor. 
The  pnrty  rescinding  a  voidable  contract  shall,  if  he  have  received 
tnj  benefit  thereunder  from  another  party  to  such  contract,-re8tore  such 
benefit^  so  far  as  may  be,  to  tbe  person  from  whom  it  was  received.** 
See  also  section  65  of  the  same  Act. 
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also  repay  to  tke  purchaser  anj  money  wbich  he 
may  have  laid  out  in  improvements.' 

The  pleji  of  minority  can  be  used  only  for  the 
protection  of  the  minor,  and  must  not  be  used  for 
the  purpose  of  injuring  persons  who  have  acted 
band  jidt}  In  one  case,*  where  the  plaintiff  on 
coming  of  age  sued  to  set  aside  a  sale  of  his 
ancesti*al  property  which  had  been  made  by  his 
guardian  during  niinority,  no  legal  necessity  being 
proved,  but  it  appearing  that  he  had  had  the  benefit 
of  the  sale  proceeds,  and  that  at  the  date  of  the 
transaction  1)0  was  old  enough  to  understand  its 
nature,  a  decree  was  passed  in  his  favour,  but  sub- 
ject to  the  condition  that  he  should  first  refund  the 
proceeds  of  sale. 

Where  the  Court  sets  aside  a  sale  made  by  a 
minor,  or  by  his  guardian  on  his  behalf,  it  will  re 
qnire  the  porchaser  to  account  to  the  minor  for  the 
mesne  profits  of  the  estate  while  it  has  been  in  his 
possession/ 

*  Morgan  ▼.  Ahdool  H^e,  23  W.  R.  0.  R.  393. 

«  Partm  Chunder  Pal  y.  KarunanMyi  Daii,  7  B.  L.  R.  90  ;  S.  C. 
16  W.  R.  C.  R.  268. 

*  Paran  Chunder  Pal  v.  Kamnamayi  Dasiy  7  B.  L.  R.  90 ;  &  C. 
Iff  W.R.C.  R.  268;  see  also  Musst.  Shooghury  Koer  y.  BoAm 
Narain  Singh,  8  W.  R.  G.  R.  331  ;  Baihesar  y.  Bai  Oanga,  8  Son. 
H«  G.  Rep.  A.  G.  J.  31 ;  Shurrut  Chmmder  v.  Rajhisiem  Mookttjee  15 
B.  L.  R.  960 ;  S.  G.  SunU  Chunder  ChaUerjee  y.  Aehutoeh  OaUirjee, 
24  W.  R.  G.  R.  46. 

*  Shurrut  Chunder  Dey  Sircar  y.  Jadub  Narain  Nundee,  I  W.  R 
G.  R.  90 ;  Luehman  Sinyh  y.  Mufst.  Bihee  Miriam,  &  W .  R.  G.  B4 
290 ;  Gour  Pershad  Narain  y.  Sheo  Pershad  Bam,  5  W.  R.  G.  R.  103; 
FuttehoonUea  Begum  y.  Dyal  Tewaree,  8  Sey.  301. 
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There  is  another  class  of  cases  connected  with 
this  subject,  namely,  where  a  person  repudiating  a 
contract  made  daring  his  infancy  endeavours  to 
recover  money  paid  under  that  contract.  The  Eng- 
lish rule  of  law  with  respect  to  these  cases  is,  that 
where  the  consideration,  on  account  of  which  the 
money  was  paid,*  has  totally  failed,  the  minor  can 
recover  back  his  money  ;^  but  that,  where  there  has 
been  a  performance  of  any  part  of  the  consider- 
ation, he  cannot  recover  back  any  portion  of  the 
money  advanced  by  hirn.^  He  must  either  accept 
and  continue  the  contract,  or  repudiate  it  and  lose 
his  money. 

Though  a  person  who  has  bond  fide  contracted  Gatrdian« 

when  per- 

with  the  guardian  of  a  minor  may  not  be  able  to  fv"»"y  •'*- 

°  "^  ble  to  per- 

make  his  contract  binding  against  the  estate  of  the  JJ^i^Hi  h^ 
minor,   he  may  sometimes  have  a  remedy  Against  trlTcwd  on 
the  guardian,  who  has  contracted  with  him  without  minor.  ^ 
authority.* 

Where  the  purchaser  has  not  been  deceived,  he 
has  no  remedy.^ 


'  Corpe  T.  Ooertoiiy  10  Bing.  252  ;  see  Simpson  on  the  Law  of 
lofanU,  p.  74. 

'  Simpson  on  the  Law  of  Infants,  p.  73 ;  Holmes  r.  Blogg^  8  Taunt., 
«08 ;  Ex  parte  Taller,  8  D.  M.  and  G.  254 ;  Djirt's  V.  and  P.,  5th  edn.i 
pp. 26-27. 

'  Moulme  Syud  Aakruff  Alt  v.  AJirza  Qucuim^  3  Sel.  Reps.  49. 

*  See  Doorga  Chum  Bhuttacharjee  v.  Hhosheebhosun  Milter,  5  W. 
R*  S.  C.  C.  Rep.  23.  See  Sheikh  Azeemooddeen  Ahmed  v.  Moonehee 
^AtCTilZt,  5  W.R,  C  R.  136. 
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In  one  case^  tka  PriTV  Conncil  held  that  it  is  not 
for  the  pnblic  benefit,  that,  where  two  parties  deal 
with  the  sale  and  purchase  of  the  property  of 
infants,  knowii|g  that  they  have  not  by  law  the 
power  so  to  deal  with  it,  and  that  such  transaction 
is  calculated  to  injure  those  infants,  one  of  the 
parties  should  be  able,  where  the  tnfant  on  obtain- 
ing majority  has  set  aside  the  sale,  to  sue  the  other 
party  for  damages.  ^  In  that  case  the  Privy  Coancil 
even  refused  to  give  costs  to  either  party,  consider* 
ing  them  both  to  be  in  pari  delicto. 

Where,  however,  the  fraud  has  been  on  the  part 

■ 

of  the  guardian  alojie,  and  the  purchaser  has  been 
acting  bondfiie^  there  seems  to  be  no  doubt  that  he 
could  recover  from  the  guardian  all  that  the  infant 
had  required  him  to  give  up. 

In  the  case  of  Futteh  Narain  v.  Deen  Dyal 
Lallj*  the  managing  member  of  a  joint  family  took 
a  loan  under  a  bond,  pledging  his  own  share  of  the 
estate  and  the  shares  of  his  minor  brother  and 
cousin,  and  covenanting  that  a  portion  of  the  in- 
terest should  be  credited  to  the  rent  of  the  hypo- 
thecated share  held  by  the  lender  under  a  farmiog 
lease.  In  a  suit  by  the  managing  member  and 
the   minors  for  arrears  of   farm  rent,  the  lender 


^  Bhoopnaretiu  Chowbey  y.  RvighoonaA  GoHnd  Aoy,  18  W.  B.  C,  B. 
230. 

*  15  W.  R.  C.  R.  37;  see  also  Nawab   Synd  AMhrufooddsak  Akt . 
Kkam  V.  MussL  Shamasoonderee  Dossee^  9  S.  D.  A.  53K 
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claimed  a  set-off.  The  Revenue*  Court  found  the 
bond  proved  against  the  managing  member,  and 
allowed  tlie  set-off  as  against  him,  but  decreed  the 
rent,  as  far  as  it  involved  the  interests  of  the  minors, 
on  proof  of  their  non-liability  by  the  absence  of 
necessity  for  the  loan.  The  lender  of  the  money 
then  sued  the  managing  member  to  recover  the 
rent  paid  on  account  of  the  share  of  the  minors, 
as  if  the  bond  had  been  exeouted  by  him  alone ; 
and  a  Division  Bench'  of  the  High  Court  held 
that  such  suit  was  rightly  brought. 

In  aa  old  case  ^  a  guardian  was  held  to  be  res- 
ponsible  for  all  claims  arising  *out  of  transactions 
during  his  management,  and  that  to  him,  therefore, 
must  claimants  look  for  the  satisfaction  of  their 
demands,  and  not  to  the  minor  whose  estate  he 
manages,  but  that^he  estate  of  the  minor  is  res- 
ponsible for  all  just  debts  incurred  on  account  of 
such  minor;  and  that  his  guardian,  having  rendered 
full  and  fair  accounts,  would  be  entitled  to  recover 
from  the  estate  any  sums  that  might  appear  to  have 
heen  borrowed  from  necessity,  and  for  the  evident 
benefit  of  the  minor. 

It  is  doubtful,  however,  whether  the  principle   of 


'  L.  S.  Jackson  and  Ainslie,  JJ. 

*  Anon.^  1  MorL  Dig.  276;  see  hUo  Jowahir  Singh  v.  Chunderrut' 
fain  Rai,  3  8el.  ifeps.  83,  and  Neek  Singh  v.  Anoopun  Da$^  2  Sel. 
Beps.  154. 
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that  decision  would   now  be  carried    out    in   its 
entirety.* 

When  a  guardian  professes  to  act  on  behalf  of 
an  infant,  he  does  not,  in  the  absence  of  an  express 
contract,  make  himself  a  surety  in  cases  where  the 
infant's  estate  is  not  bound.  A  person  who  deals 
with  the  guardian  of  an  infant  must,  as  we  have 
seen,'  be  on  his  guard,  and  make  every  possible 
enquiry  with  reference  to  the  authority  of  the 
person  with  whom  he  deals,  and  must  satisfy  him- 
self, as  well  as  he  can,  that  the  particular  transac- 
tion is  one  binding  on  the  ward.  Where  he  does 
so,  he  can  maintain*  the  transaction  as  against  the 
ward.  Where  he  does  not  do  so,  he  is  surely 
prevented  by'  his  own  laches  •from  recovering  dam- 
ages from  the  guardian.* 

A  guardian  cannot  be  sued  for  specific  perform- 
ance of  a  contract  of  marriage  entered  into  by  him 
on  behalf  of  his  ward.*  He  may,  however,  be 
liable  to  a  suit  for  damages  for  a  breach  of  such 
contract,   at  any  rate,   when   he   has  been  guilty 


'  See   Sheikh  Azeemooddeen  Ahmed  r,   Moonshee  Atkur  Ali^  3  W. 
R.  C.  R.  187. 

.  •  Ante,  p,  347. 

'  See  Doorgachum  Bhutiacharjee  t.  Shoshee  Bhoostm  MiUm'y  6  W. 
R.  S.  C.  C.  Ref.  23. 

*  In  the  matter  of  Gunput  Narain  Singh,   1    !.•  L.   R.  G«lc.  Ser, 
75 
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of    fraud   or    misrepresentation    in    inducing    the 
other  party  to  enter  into  such  contract.* 

An  infant  can  either  during  his  minority  (hy  aLiabiiUr 

,  ,  for  gvuur- 

next  friend),  or  after  he  has  attained  his  majority,  dianfor 
sue  his  guardian  for  damages  for  the  waste,  mal- 
versation, or  maladministration  of  his  estate,^  or 
for  gross  negligence  in  the  management  thereof,'  or  in 
the  conduct  of  suits  brought  on  behalf  of  or  against 
the  infant/      He  can  also  at  any  time  require  the 

guardian  or  manager  of  his  estate  to  give  an  account  and  to  ac- 
count. 
of  his  dealings  with  the  property   subject  to  his 

charge.* 

— . — . , ^ 

*  Ai^ar  AH  Chowdhry  v.  Mahnvat  Ali^  13  B.  L.  R.  App.  34; 
Jogetwitr  Chakrabati  v.  Panch  Kauri  Chakrabali,  5  B.  L.  R.  395. 

■  S,  M,  Lakhi  Prya  Dasi  v.  Nobin  Chandra  Nag,  ^  B.  L.  R.  A.  C. 
37;  S.  C.  11  W.  R.  C.  R.  370;  Alimelammal  v.  Arunachelhm  PiUai^  3 
Mad.  H.  0.  Reps.  69 ;  Baboo  Ujoodhya  Persaud  Narain  Singh  v.  The 
Collector  of  Sarun,  7  S.  D.  A.  370  ;  Tarvch  Chunder  Sen  v.  Doorga 
Chum  Sen,  20  W.  R.  0.  R.^  ;  Simpson  on  Infants,  chap,  xxvii. 

'  Baboo  Oopeenath  ▼.  ttamjeewun  Lall,  15  S.  D.  A.  913;  Baboo 
Udjoodyapersaud  Narain  Singh  v.  The  Collector  of  Sarun^  7  S.  D.  A. 
870. 

*  Issur  Chunder  Rai  v.  Ragub  Indemarain^  16  S.  D.  A.  349 ;  S. 
C.  on  reyiew  at  page  611.  As  to  the  rights  of  an  infant  against  his 
guardian,  who,  by  not  commencing  a  suit,  has  allowed  a  claim  of  the 
infant  to  be  barred  by  limitation  ;  see  Tdruck  Chunder  Sen  v.  Doorga 
Churn  Sen,  20  W.  R.  C.  R.  2.  There  ia  some  doubt,  however,  whether 
ft  guardian  can  be  so  sued,  as  it  is  in  the  power  of  any  friend  of  the 
infant  to  institute  a  suit  on  his  behalf  (see  post.  Lecture  XII.) 

*  See  ante,  p.  329;  Gary  v.  Bertie,  2  Vern.  342,  2  P.  W.  119.  The 
gnariiian  would,  in  cases  where  he  haft  acted  properly,  be  entitled  to 
his  c«i8t8  of  a  suit  for  an  account,  and  ihe  next  friend  of  an  infant 
suing  his  guardian  for  an  account  may  be  made  personally  liable  for 
th^  costs  of  such  suit,  when  it  appears  that  the  charges  of  mismanage- 
uient»  on  which  it  is  based,  are  unfounded  (see  Act  X  of  1877,  sec. 
440). 
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Liabuitv        A  (Tuardian  is  liable   to   be    punished    by  tbe 

ofgoRrdian  ^  v  j 

miiila'kw^"  criminal  law  for  criminal   breach   of  trust/  or  for 

cheating.* ' 
His  lift.        Where   a  &:uardian  enters  into  an  agreement  of 
a  contract,  apprenticeship'  on  behalf  of  his  ward,  and  covenants 

of  appren-     *  *  * 

ttoeihip.  ^iijjj  ti^g  master  with  respect  to  the  service  or 
behaviour  of  the  ward,  he  is  liable  to  be  sued  on 
such  agreement,  when  the  ward  absents  himself 
or  neglects  to  perform  his  work/ 

'  Act  XIjV  of  1860,  sec.  405.  "Whoever,  beinjr  in  any  manner 
entrusted  with  property,  or  with  any  dominion  over  property,  dishonest- 
ly misappropriates  or  converts  to  bis  own  use  that  property,  or  dis- 
honestly uses  or  disposes  of  that  property  in  violation  of  any  direction  of 
law  prescribing  the  mode  in  which  such  trust  is  to  be  discharged,  or  of 
any  legal  contract,  express  or  implied,  which  he  has  made  touching 
the  discharge  of  .such  trust,  or  wilfully  sufiers  any  other  person  so  to 
do,  commits  *  criminal  breach  of  trust.*  ** 

•  Act  XLV  of  1860,  sec.  418. 

'  See  Act  XIX  of  1850,  ante.  Lecture  X. 

*  For  form  of  plaint  in  such  suit,  see  Act  X  of  1877,  4th  schedule, 
No.  64. 


LECTURE  XIl. 


SOME  INCIDENTS  OP  THE  STATUS  OF  INFANCY. 

We  have  considered  in  previous  lectures  the  capa- 
city of  infants  to  contract,  their  liability  to  the 
criminal  law  and  to  suits  in  tort  or  with  reference 
to  their  estates,  and  also  the  duties,  powers,  and 
liabilities  of  their  guardians  during  their  minority. 

We  now  come  to  consider  some  (rther  provisions 
of  the  law  with  respect  to  their  capacities  and  in- 
capacities. 

By  the  Succession  Act,*  the  domicile  of  a  minor  Domicile 

of  minor. 

follows  the  domicile  of  the  parent  from  whom  he 
derived  his  domicile  of  origin.* 

The  domicile  of  a  minor  does  not  change  with 
that  of  his  parent,  if  the  minor  is  married  or  holds 
any  office  or  employment  in  the  service  of  Her 
Majesty,  or  has  set  up,  with  the  consent  of  the 
parent,  in  any  distinct  business.^ 

By  marriage  a  woman  acquires  the  domicile  of 
her  husband,  if  she  had.  not  the  same  domicile 
before  .* 

The  wife's  domicile  during  the  marriage  follows 

>  X  of  1865,  sec.  14. 

*  This  is  in  accordance  with  the  English  law.  The  domicile  of  m 
illegitimate  child  apparently  follows  the  domicile  of  the  mother.  See 
Stokes*  edition  of  the  Indian  Succession  Act,  p.  11 ;  PoHuffer  ▼. 
Nightman,  ^Mer.  67 ;  1  Jarman  on  Wills,  Srd  edn.,  p.  11. 

*  Act  X  of  1865,  sec.  14.  *  Act  X  of  1865,  sec.  15« 
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the  domicile  of  4ier  husband,  except  they  be  sepa- 
rated by  the  sentence  of  a  competent  Court,  or 
the  husband  be  undergoing  a  sentence  of  trans- 
portation.^ 

Except  as  above,  a  person  cannot,  during  minority, 
acquire  a  new  domicile.^ 
Infant  may      Au  infant,  wheu  of  sufficient  understanding,  is 

be   a   wit- 

n«M.         competent  to  give  evidence,  in  a  Court  of  Justice. 

The  Indian  Evidence  Act'  provides  that  "  All 
persons  shall  Jbe  competent  to  testify  unless  the 
Court  considers  that  they  are  i)revented  from  un- 
derstanding  ^he  questions  \)ut  to  them,  or  from 
giving  rational  an3wer9  to  those  questions,  by  ten- 
der years,  extreme  old  age,  disease,  whether  of  body 
or  mind,  or  any  other  cause  of  the  same  kind." 

Tliis  is  in  accordance  with  the  English  law  which 
regulates  the  conipetency  of  children  to  give  evi- 
dence by  the  degree  *of  understanding  which  they 
appear  to  possess,  and  not  by  their  age/ 

'  Act  X  of  1865,  sec.  16. 

■  ActX  of  1865,  sec.  17. 

»  I  of  1 872,  sec.  118. 

*  Macpherson  on  Infants,  p.  452.  Undef  the  Mahomedan  hw 
minors  are  incompetent  to  give  evidence. — Macnagliten*s  Principles  of 
Mahomedan  La^,  chap,  xii,  priiic.  10.  The  Hindu  lair  only  permits 
minors  to  b^  witnesses  on  failure  of  witnesses  duly  qualified,  or ia 
cases  of  adultery,  theft,  affraj,  and  **  criminal  business." — Stokes' Hindu 
Law  books,  p.  35.  Under  Act  II  of  1855  (sec.  14),  which  was  repealed 
by  Act  I  of  1872,  children  under  seven  years  of  age,  who  appeared 
incapable  of  receiving  just  impressions  of  the  facts  respecting  which 
they  are  examined  or  of  relating  them  truly,  were  inj^mpeteut  to 
testify ;  but  all  children  over  seven  years  of  age  were,  irrespective  of 
their  understaoding,  competent  to  testify. 
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m 

When  a  child  is  tendered  as  a  \titness  in  a  Court  P"fy  <>' 

Judge, 

of  Justice,  it  is  tlie  duty  of  the  Judge,  before  allowing  J^^^^erS  w 

the  oath  or  solemn  affirmation  to   be  administered,  ^^*^^*- 

to  examine  the  child  as  to  bis  mental  capacity  and 

understanding  \with     special      reference     to    his 

capacity  to    distinguish    between  good  and    evil, 

and  to  his  possession  of  sufficient  knowledge  of  the 

natare  and  conse(|ue0ces  of  ai»  oath,  and  of  the 

penalties  attaching  to  tlie  infraction   thereof.     In 

cases  of  trial  by  j  ury,  this  q^uestio  a  is  not  one  for 

the    jury,    but   for    thd  Judge    alone,    altlfbugh, 

where  the  Judge  has  allowed  the  infant  to*  be  sworn 

or  affirmed,  and  the  infant  has  given  its  testimony, 

the  jury  may,  in  weighing,  that  testimony,  take  into 

consideration  the  youth  or  incapacity  of  the  witness.^ 

Mr.  Phillips,  in  his  workon  the  Law  of  Evidence,^  Endenceoi 

*    '  '    children. 

says  :  "  With  regard  to  the  weight  and  effect  of  the 
testimony  of  children  Sir  W,  Blackstone  observes,' 
that  where  the  evidence  of  children  is  admitted, 
it  is  much  to  be  wished,  in  order  to  render  the  evi- 
dence credible,  that  tliere  should  be  some  concur- 
rent testimony  of  time,  place,  and  circumstances  in 
order  to  make  out  the  fact;  and  that  a  conviction 
should  not  be  grounded  on  the  unsupported  accusa- 
tion of  an  infant  under  years  of.  discretion.  In 
many  cases  undbi^btedly,^  tl>e  statements  of  children 

*  Queen  r,  Ho9seinee,  8  W.  R.  Grim*.  11.  60. 

«  10th  edn.,  p,  11. 

'  Commea tones,  vol.  iv.,  214*. 
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are  to  be  receiveif  with  great  caution.  But  it  is 
clear  a  prisoner  may  be  legally  convicted  upon  sucli 
evidence  alone,  and  unsupported ;  and  whether  the 
account  of  a  child  requires  to  be  corroborated  in 
any  part,  or  to  what  extent,  is  a  question  exclusive- 
ly for  the  jury,  to  be  determined  by  them  on  a  revieiv 
of  all  the  circumstances  of  the  case,  and  especially 
of  the  manner  in  which  the  evidence  of  the  child 
has  l>een  given. 

"  It  may    be  observed,   the   preliminary  enquiry 
usually  made  for  ascertaining  their  competency,  is 
not  always  of  the  most  satisfactory    nature;    and 
sometimes  is  of  such  a  description,  that  merely  by 
a  slight  practising  of  the  memory,  a  child  might  thus 
be  made  to  appear  competent,  and  qualified  as  a  wit- 
ness. The  enquiry  is  commonly  confined  to  the  ascer- 
taining of  the  fact,  whether  the  child  has  a  coocep- 
tion  of  Divine  punishment  being  a  copsequence  of 
£filsehood ;  it  seldom  extends  so  far  as   to  ascertaia 
the  child's  notions  of  the  nature  of  an  oath,  and 
scarcely  ever  relates  to  the  legal  punishment  for 
perjury.     It  has  been  held,  however,  that  the  effect 
of  the  oath  on  the  conscience  of  a  child  should 
arise  from  religious  feelings  of  a  permanent  nature, 
and  not  merely  .from  instructions  confined  to  tlie 
nature  of  an  oath,  which  have  been  communicated 
with  reference  to  the  trial.'     Independently  of  the 

*  a.  ▼.  Williams,  7  C.  &  P.  320. 
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sanction  of  an  oath,  the  testimony*  of  children^  afler 
thej^  have  been  suhjected  to  cross-examination,  is 
often  entitled  to  as  much  credit  as  that  of  grown 
persons ;  what  is  wanted  in  the  perfection  of  the 
intellectual  faculties  is  sometimes  more  than  com- 
pensated  by  the  absence  of  motives  to  deceive." 

The  evidence  of  an  infant  cannot  be  taken  unless  statements 
he  is  sworn  or  affirmed;^  and  where  the  child  is  un- 
fit to  be  sworn  it  follows  as  a  necessary  consequence 
that  any  account  which  it  may  Iiave  given  to  others 
of  the  transaction  ought  not  to  be  admitted.^ 

Statements  made  by  an  infant  in  cases  coming 
under  section  32  of  the  Indian  Eyidence  Act'  would 
apparently  only  be  admissible  after  evidence  of  the 
intelligence  of  the  infant.  - 

But  where  the  conduct  of  an  infant  in  reference 
to  any  fact  in  issue  in,  or  relevant  to,  any  suit  or  pro- 
ceeding or  the  conduct  of  infant,  an  ofience  against 
whom  is  the  subject  of  any  proceeding,  is  relevant, 
it  seems  that  the  infant's  statement  would  be  evi- 
dence; as  for  instance  where  a  female  infant  has 
been  ravished,  and  has  made  a  complaint  relating 
to  the  crime,  the  circumstances  under  which  and 
the  terms  in  which  the  complaint  was  made  would 
be  relevant* 


'  See  Act  X  of  1873,  sec.  5 ;  Queen  y.  Anunto  Chuckerbuify,  22  W. 
B.  Crim.  R.  1 ;  Queen  v.  Musst.  Itwarya^  22  W.  U.  Crim.  R.  14. 
'  Macpherson  on  Infants,  p.  453. 

*  I  of  1872.  *  Illustration  (j)  to  sec.  8  of  Act  I  of  1872. 
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An  infant  cannot  bimself  institute  any  suit,'  ex- 
cept a  suit  in  the  Presidency  Small  Cause  Court 
for  a  sum.  of  money  not  greater  than  five  htradred 
rupees,  which  may  be  due  to  him  for  wages  or  piece- 
work, or  for  work  as  a  servant.* 

An  infant  cannot  himself  defend  a  suit"  or  make 
any  application  to  a  Civil  Court. 

Every  suit  on  behalf  of  a  minor  must  be  insti- 
tuted in  his  name  by  an  adult  person,  who  in  such 
suit  is  called  the  next  friend  of  the  minor.* 

Any  person*  being  of  sound  mind  and  of  full 
age  may  act  .as  next  friend  of  a  minor,  provided 
his  interest  is  nqt  adveree  to  that  of  sucfa  minor 
and  he  is  not  a  defendant  in  the  suit.* 

The  Civil  Procedure  Code'  by  making  tfce  next 
friend  liable  for  costs*  apparently  contemplates  his 
not  being  a  pauper.  Though  as  a  general  rule  the 
Court  should  not  allow  a  suit  to  be  brought  on  be- 
half of  an  infant  by  a  next  friend  who  is  a  pauper, 

Stngh,  28  W.  R.  C.  R.  395.  ' 

»  XctlXof  1850,  aec.3I. 

»  In  a  case  (Luchimonee  Dassee  y.  KeUermoney  Dwee)  eited 
m  BroughWe  Civil  Procedure,  4th  edn.,  p.  92,  Mr.  Justice  Nonnan 
requured  the  .ummons  to  be  served  upon  an  infant  defendant  penon- 

Court  of  Wards,  see  ante,  p.  126. 
*  ActXof  1877,  sec.  440. 

Churn  Maoherjee  v.  Punchanm  Bese,  15  S.  D.  A.  1462. 
ActXofI877,  sec.  445. 
'  ActXof  1877. 
'  Seo.  440. 
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under  special  circumstances  the  Court  may  allow 
each  suit  to  be  brouglit  bj  a  next  friend  who  is  a 
pauper,^  as  for  instance,  where  the  infant  cannot 
procure  a  solvent  next  friend. 

Wlien  at  the  time  of  presentation  of  a  plaint  on  interest  of 

*^  *  next  friend 

behalf  of  a  minor  it  appears  to  the  Court  that  the  ^^1JJX;« 
interest  of  the  next  friend  in  any  way  conflicts  with,  °*  ^  *"'" 
or   is  likely   to   conflict  with,   the  interest  of  the 
minor,    the    Court .  should    refuse    to  admit   the 
plaint* 

Ja  one  case,'  where,  in  a  suit  on  a  mortgage  against 
A  father  and  his  daughter,  who  was  his  ward,  the 
father  in  his  answer  alleged .  that  he  himself  was 
alone  personally  liable,  and  the  Court  of  fii*st  in- 
stance also  held  to  the  same  effect,  it  was  held  by 
the  High  Court  that  be  ought  not  to  be  allowed  to 
appeal  from  that  decision  ostensibly  on  behalf  of  his 
ward,  but  in  reality  for  the  purpose  of  protecting 
himself  against  the  decree  by  making  the  property 
of  his  ward  liable  under  the  decree,  in  ease  of  him- 
self. The  Privy  Council  confirmed  this  judgment, 
and  held  that  the  vice  of  the  compromise  on   which 


'  See  S.  Ai,  Oolaupmonee  Dassee  t.  S.  M.  Prosonomoyee  DosMe^ 
11  B.  li.  R.  373.  See  also  3Iusst  Afzul  Sultan,  S.  D.  A.,  Summary 
ciiseB,  78 ;  Lind$ay  v.  Tyrrell,  2  D.  G.  and  J. ;  S.  C,  3  Jiir.  N.  S. 
1014;  and  Raj  Rajindro  Misser  t.  Bissenath  3futiyloll,  Fult.  490. 

*  As  to  the  procedure  'wLen  the  fitt  of  the  interest  of  the  next 
friend  being  adverse  to  the  interest  of  the  minor  comes  to  the  know- 
ledge of  the  Court  after  the  institution  of  the  suit,  see  post,  p.  415. 

»  Unnoda  Dabee  v.  M.  L.  Stevenson,  22.  W.  R.  0.  R.  291 ;  H.  O. 
French  v.  Baranashee  Banerjee,  8.  W.  R.  0.  &  29,  ante  p.  315. 
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• 

the  High  Court's  judgment  had  been  based  was 
that  it  was  made  without  the  •  party,  who  was 
principally  affected  by  it,  viz.^  the  ward,  being  suffi- 
ciently represented. 

To  take  another  instance  of  the  jealousy  with 
which  the  Court  regards  any  conflict  of  interest 
between  a  minor  and  a  person,  acting  on  his  behalf 
and  bound  to  protect  his  interests.  By  an  order 
of  the  Supreme  Court  of  Madras,  it  was  ordered 
that  when  the  property  of  infants  is  unprotected, 
the  Registrar  should,  with  the  previous  consent 
of  the  Court,  institute  proceedings  on  behalf  of  the 
infiint  for  the  purpose  of  protecting  him  and  his  pro- 
perty. It  was  held  by  the  Privy  Council*  that  the 
order  was  void,  it  being  against  public  policy 
to  allow  an  officer  of  the  Court  to  institute  suits 
in  the  conduct  of  which  he  might  haye  a  direct 
personal  interest. 
Coarse  If  a  plaint  be  filed  by  or  on  behalf  of  a  minor 

filed  with- without    a  next  friend,  the  defendant  may  apply 

out  next 

frieud.  iQ  iiave  the  plaint  taken  off  the  file,  with  costs 
to  be  paid  by  the  pleader  *  or  other  person  by 
whom  it  was  presented.  Notice  of  such  appli- 
cation must  be  given  to  such  person  by  the  defend- 
ant,  and   the  Court,  after  hearing  his   objections, 


'  H.  A  Kerakoose  9.  W,  A.  Serle^  3.  Moo.  L  A.,  329. 

'  ^  Pleader"  means  every  person  entitled  to  appear  and  plead  for 
ajiother  in  Court,  and  includes  an  advocate,  a  vakil,  and  an  adomej  of  i 

the  High  Court.    Act  X  of  1877,  sec  2. 
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if  nny,  may  make   sucli   order   iii   the   matter  as 
it  thinks  fit.^ 

If  the  interest  of  the  next  friend  of«  minor   isR^rf'^vaiof 

,  -  ,  .  ./.I       .  next  friend. 

nd verse  to  that  of  such  mmor,  or  u  he  is  so  con- 
nected  with  a  defendant  whose  interest  is  adverse 
to  that  of  the  minor,  as  to  make  it  unlikely  that  the 
minor's  interest  will  be  properly  protected  by  lihn, 
or  if  he  does  not  do  his  duty,  or,  pending  the  suit, 
ceases  to  reside  within  British.  India,  or  for  any 
other  sufficient  cause,  application  m<iy  be  made 
on  behalf  of  the  minor,^  or  by  a  defendant,  for  his 
removal  ;  and  the  Qourt  (if  satisfied  of  the  suffi- 
ciency of  the  cause  assigned)  may  order  the  next 
friend  to  be  removed  accordingly. 

Unless   otherwise  ordered   by   the  Court,  a  next  Retirement 
friend  cannot  retire  at  his  own  request  without  first  *"end. 
procuring  a  fit  person  to  be  put  in   his   place,  and 
giving  security  for  the  costs  already  incurred.' 

The  aj)plication  for  the  appointment  of  a  new  next  AppiicaHon 
friend  must  be  supported  by   affidavit  showing   the  mentor" 

new  next 

fitness  of  the  person  proposed,  and  also  that  he  has  ^"«"**- 
uo  interest  adverse  to  the  minor.^ 

On  the  death  or  removal  of  the  next  friend  of  a 
minor,  further  proceedings  shall  be  stayed  until  the 
appointment  of  a  next  friend  in  his  place/ 


1  Act  X  of  1877,  Bee.  442.  • 

'  By  a  next  friend  for  tbe  purposes  of  the  application. 

•  Act  X  of  1877,  sec.  447. 

♦  Ihid. 

*  Act  X  of  1877,  sec.  448. 
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If  the  plendei'  *  of  such  minor  omits,  within  a  ica- 
sonnble  time,  to  take  steps^  to*  get  a  new  next  friend 
appointed^  any  person  interestetl  in  tlie  minor  ortlie 
matter  at  issue  may.  wpi^ty  to  the  Court  for  the 
.  appointment  of  one,  and  the  Court  nKiy  appoint 
such  person  as  it  thinks  fit/ 
Liability  of     Tlie  Civil  Procedure  Code  prorides  '  that  the  next 

next  friend  y,  .        ,      «  •  •  , 

for  coau.    friend  of  a  mmor  m  a  suit  may  be  ordered  to  pay 
any  costs  in  the  suit^  as  if  he  were  plaintiff. 

Tiie  next  friend  of  an  infant  plaintiff  is,  in  tlie 
absence  of  an  order  of  the  Court  with  reference 
to  payment  out  of  the  minor's  estate,  or  otherwise, 
liable  in  the  first  instance  for  costs  which  are  ordered 
to  be  paid  to  a  defendant  in  the  suit/  and  he  is  also 
liable  to  be  sued  for  costs  by  his  own  attorney  or 
pleader,*  as  the  contract  with  the  attorney  or  pleader 
is  entered  into  by  him  and  the  minor  is  uot  liable 
thereon.® 

If  the  suit  has  been  properly  brought,  and  pro- 
perly conducted,  the  next  friend  can  recover  from 
the  estate  of  the  infant  the  costs  which  he  has  been 


*  See  ante^  p.  414,  note  2. 
»  ActX  of  1877,  sec  449. 

*  ActX  of  1877,  8CC.  440. 

*  Stephen  y.  Hume^  Morton  281  ;  0/nrao  Singh  v.  Prem  Narah 
iSiii^A,  24  W.  R.-C.  K.  264;  Newton  ▼.  London,  Brighton,  and  S<mA 
Coast  Rail^gy  Company^  7  Dowl.  and  L.  339. 

*  Hawkes  v.  Cottrell,  3  H.  &  N.  243 ;  see  Eadhimaih  Bote  ▼.  SuUo- 
prosono  Ghose,  2  Ind.  Jur.  N.  S.  269. 

*  Radhanaih  Bhose  v.  Suttoprosone  Ohose^  2  Ind.  Jar.  N.  8.  269 ; 
Joynarain  Bose  v.  Afoheth  Chunder  JiMtuhee,  14  S.  D.  A.  1215. 
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compelled  to  pay  to  a  defendant/  jtnd  also  such  coAts, 
charges,  and  expenses  as  have  been  properly  incur* 

red  in  conducting  the  suit  on  behalf  of  the  infant.  ^ 

Wheife,  however,  the  suit  is  unnecessary  or  im- 
proper, or  it  has  been  improperly  conducted,  the  next 
iriend  may  be  made  personally  liable  for  the  costs, 
and  not  be  permitted  to  recover  the  same  from  the 
estate  of  the  infant'  It  was  held  in  WAittaker  v. 
Marlar^^  that  nothing  short  of  a  dishonest  intention 
^ill  be  safficdent  to  render  a  next  friend  liable 
personally  for  the  costs,  and  that  no  degree  of 
mistake  or  misapprehension  will  be  sufficient. 

A  solicitor  acting  on  behalf  pf  an  infant  has  a 
lien  for  his  costs  on  sums  recovered  in  the  suit.^ 

Where  the  defendant  to  a  suit  is  a  minor,  the  Appoint- 

'  ment  of 

Court  on  being  satisfied  of  the  fact  of  his  minority,  fo^Mhl^wit 


shall  appoint  a  proper  person  to  be  guardian  for  the  defendant 
suit  for  such  minor,  to  put  in  the   defence  for  such 
minor,  and  ^enerallj  to  act  on  his  behalf  in  the  con- 
duct of  tlie  case.^ 


»  WhiUaUrv.  Marlar^  1  Cox  285;  Toner  v.  Ivie,  2  Vcb.  Se«. 
466 ;  see  Act  IX  of  1872,  sec.  68,  ante,  p.  279. 

*  Fearns  ▼.  Yonr^^  10  Ves.  184. 

*  Fearce  ▼.  Fearce,  9  Ves.  548,  and  cnses  ctted  hi  Simpson  on  Infnnts, 
p.  450,  noie  (II)  ;  Chowdhry  Chuttarsal  Singh  v.  The  Oovemment,  3  W, 
R.C.  li.  57;  Rajah  Bihromajeet  M,  O.  De^  y.  The  Cowl  of  Warde,  ^1 

tv.  a.  c.  n.  312. 

*  1  Coxr  285;  Luihmun  Ferehad  v.  Jnggumatk  Doee,  \S*  R*  ^^^ 
M.  R,  17. 

*  Pritchard  v.  RoberU,  L.  IL  17  %  d23. 

'  Act  X  of  1877,  sec.  443  ;  Oobind  Dose  v,  Jo^kiesen  Da$i,  2  Agfa, 
H.  C.  Rep.  101.  I.  . 

53 
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An  order  for  tlitf  appointment  of  a  guardian  for 

the  suit  may  be  obtained   upon  application  in  the 

name  of  the.  minor.     Such  application  must  be  sup* 

ported  by  an  affidavit  verifying  the  fact  that  the 

proposed  guardian  has  no  interest  in  the  matters  in 

question  in  the  suit  adverse  to  that  of  the  minor/ 

and  that  he  is  a  fit  person  to  be  so  appointed.  * 
Who  may       A  co-defendant  of  sound  mind  and  of  full  age 

be  appoint-  ^  ^  ^ 

^  may  be  appointed  guardian  for  the  suit,  if  he  has  no 

interest  adverse  to  that  of  the  minor  ;  but  neither 
a  plaintiff  nor  a  married  woman  can  be  so  ap* 
pointed.' 

In  a  suit  in  the  High  Court  the  guardian  for  the 
suit  should  enter  appearance  for  the  infant.  He  need 
not  fill  a  written  statement,  but  he  may  do  so.^ 

If  the  guardian  for  the  suit  of  a  minor  defendant 
does  not  do  his  duty,  or  if  other  sufficient  ground 
be  made  to  appear,  the  Court  may  remove  him  and 
may  order  him  to  pay  such  costs  as  may  have  been 
occasioned  to  any  party  by  his  breach  of  duty.  * 
Death  of  If  the  guardiau  for  the  suit  dies  pending  such  suit 
ior  the  salt  qj  jg  rcmoved  by  the  Court,  the  Court  shall  appoint 
a  new  guardian  in  his  place.® 

*  See  ante^  p.  413. 

*  Act  X  of  1877,  sec.  456.  The  mother  of  the  infant  maj  be 
appointed  guardian  for  the  a  ait.  See  In  the  tnaUer  of  the  Petitum  of 
Danappa  bin  Subrav^  I  Bom.  U.  C.  Bep.  2nd  edn.  A.  Q^  J.  184. 

s  Act  X  of  1857,  sec.  457. 

«  Bales  of  9  th  February  1875,  rules  38  and  59. 

•  Act  X  of  1877,  sec.  458.  « 

•  AotXof  1877,  sec.  459. 


I  • 
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When  the  enforcement  of  a  decree  is  applied  for  Enforce- 

*^  *  ment  of 

against  tlie  beir  or  representative,  being  a  minor,  of  J^JJJJ^ 
a  deceased  party,  a  guardian  for  the  suit  of  such  "r^nSl 
minor  shall  be  appointed   by  the  Court,  and  thejud^eot- 

debtor. 

decree-holder  siiall  serve  on  such  guardian  notice  of 
6uch  application.' 

The  Civil  Procedure  Code '  does  not  apparentlj- Liability  dt 

ffuardian 

contemplate  the  guardian  for  the  suit  of  a  minor 'o^^^*"^*- 
becoming  personally  liable  for.  the  costs  of  other 
parties  to  the  suit. 

Apart  from  any  misconduct  on  his  part,  a  guardian 
for  the  suit  cannot  apparently  be  madq  liable  for  any 
of  such  costs,  or  for  anything  which  may  be  decreed 
against  the  infant  in  the  suit.'  He  is,  however, 
liable,  in  the  first  instance,  for  the  costs  of  the  attorney 
employed  by  him  ;*  but  he  may  afterwards  recover 
the  same  from  the  infant's  estate.^ 

In  a  suit  against  a  minor,  if  the  Court  considers 
that  the  guardian  should  be  personally  ordered  to 
pay  the  costs,  it  should  be  so  stated  in  the  decree 
or  order.  Where  the  guardian  is  simply  declared 
liable  for  them  as  the  defendant  in  the  case,  the 
liability  must  be  taken  to  refer  to  him  as  the 


>  AetXof  1877,  sec.  4G0. 

■  Act  X  of  1877. 

'  Skerafutoolah  Ckowdhry  v.  5.  A/.  Abedoonissa  Bibee,  17  W.  R. 
G.  R.  374;  Morgan  Y.  Morgan^  11  Jar.  N.  S.  283;  see,  however, 
Macpbenon  on  Infants,  p.  397. 

*  Radhanath  Bhose  v.  Snttoprosono  Ghate^  2  Ind.  Jur.  N.  S.  209. 

*  Skeoff/e,  p.  416. 
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representative  of*  the  minor,  and  representing  liis 

estate. * 
iilnfMt  in      '^^^  perijon  of  ftn  infant  party  to  a  suit   can  be 
'"'^         taken  in  execution  '  and  his  pro{>erty  is  liable  to  ht 

attached. 
Costs  of        Where  the  conduct  of  the  guardian  for  the  suit 

guardian 

iorthtsuit.  iia3  boou  proper,  even  though  his  defence  may  have 
been  unsuccessful, '  he  is  entitled  to  his  costs. 
Where,  as  in  the  cas^  of  an  adtniuistration  suit, 
there  is  property  belonging  to  the  infant  with  which 
the  Court  can  deal,  the  costs  may  be  paid  thereout. 
In  other  cases  the  guardian  must  recover  the  coi^t^; 
as  necessaries,  out  pf  the  infant's  estate.^ 

Leave  of        No  sum  of  uioney  or  oth^r  thing  can  be  receive^ 

Court 

necessary    or  takcu  bv  a  u^xt  fricud  or  guardian  for  the  suit  nt 

before  •'  ^       ° 

mww '"*  any  time  on  behalf  of  a  minor,  at  any  time  beforp 
decree  or  order,  unless  he  has  first  obbiined  thp 
leave  of  the  Court,  and  given  security  to  its  satis- 
faction that  such  money  or  other  thing  shall  be  duly 
accounted  for,  and  held  for    the  benefit  of   such 

minor.  * 
Appiica-        .Every  applicMion   to  the  Court  on  behalf  of  a 

tion  to  ,         ' 

Civil  Court  minor,  must  be  made  by  hi?  next  friend,  or  his  guar* 

by  minor.  <*  ,        ■  o 

^  Komul  Chunder  Seu  y.  Surbessur  Doss  Qoopto^  21  W.  B.  €.  R. 
298 ;  Brojomohun  Mojoomdar  v.  Upendronath  Surmah  MojoomdaTf  15 
W.  B.  C.  R.  192. 

*  Sherafutoolak  Chowdhry  v.  S.  M,  Abedoonissa  Bibee^  17  W.  B.  C. 
K.  374 ;  ColliM  v.  Brook,  5  H.  &  N.  708  ;  FiaUy  v,  JowU,  13  East,  6. 

'  Morgan  v.  Morgan,  11  Jm*.,  N.  S.  233. 

*  See  ante,  p.  279.  »  Act  X  of  1877,  sec.  461. 
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• 

dian  fojr  tl^e  suit^  .except  wh^r^  ilie  application  seeks 
the  renaoval  of  tlie  next  friend  or  guardian,  or  the 
appointment  of  a  new  next  friend  or  guardian,*or  is 
in  any  way  against  the  next  friend  or  guardian,  in 
which  case  the  application  should  be  made  by  the 
attorney  or  pleader  for  the  infant  in  the  name  of 
some  one,  as  next  friend  for  the  purpose  of  the 
application.^ 

Every  application  made  to  the  Court  otherwise 
than  in  a  suit  must  be  made  by  a  next  friend  for  the; 
purpose  of  the  application,  and  no  order  can  be  made 
upon  an  application  to  which  an  infant  is  respondent, 
unless  a  guardian  for  the  suit  be. appointed  to  protect 
the  interest  of  such  infant. 

Every  order  made  in  a  suit  or  on  any  application 
before  the  Court,  in  or  by  which  a  minor  is  in  any 
way  concerned  or  affected,  without  such  minor  being 
represented  by  a  next  friend  or  guardian  for  the 
suit,  as'the  case  may  be,'  may  be  discharged,  and,  if 
the  4)leader  of  the  party,  at  whose  instance  such 
order  was  obtained,  knew  or  might  reasonably  have 
known  the  fact  of  such  minority,  with  costs  to  be 
paid  by  such  pleader.* 

T     .   ■ '   ■ ■ '    '  ■  '  "V 

1  Act  X  of  1977,  sec.  441.    Notices  of  applications  to   be  made  in 
suUs  sbould  be  served  on  the  next  friend  or  guardian  for  tbe  suits. 
»  Cox  Y,  Wright,  9  Jur.  N.  S.  981. 

>  Act  X  of  1877,  sec.  464.  It  has  been  b<;ld  in  England  that  where 
a  suit,  brought  against  an  infant,  who  did  not  appear  by  guardian,  but 
appeared  by  an  attorney,  had  been  dismissed,  the  plaintifi  cannot  set 
aside  such   judgment  on   the  ground   that  infant   was  not  properly 
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These  provisions  of  the  Code  oi  Civil  Procedure 

with  respect  to  suits  by  and  against  minors   do   not 

appl/  t)  any  minor  for  whose  person  or  prdjiertj  a 

guardian  or  manager  has  been   appointed  bj  the 

Court  of  Wards  or  by  the  Civil  Court  under  any 

local  law.* 

Unless  Unless  an  infant  is  properly  represented  iu  a  suit 

reprnent-  OT  othcr  judicial  proceedings  by  a  next  friend  or 

does  not    firuardian,  as  the  case  may  be,  neither  the  decree  nor 

any  order  on  any  of  the  proceedings  therein,  will 

bind  him  or  his  estate.^ 

Duty  of         Whenever  a.  suit  is  brought  by  or  against  a  per- 

minor       SOU  who  is  either  prjdved  to  be.  or  from  his  api>ear- 

oarepre- 

•eoted.      mj(je  clearly  is,   a   minor,   it  is   the  duty  of  the 
Court  to  see  that  he  is  properly  represented  in  such 

represented — Bird  v.  Pegg^  5  Barn,  and  Aid.  418.  On  the  authority 
of  this  case  the  High  Court  in  Mahomed  Hahtm  v.  Mussamut  Jumeera 
Bihee^  6  W.  B.  C.  R.  183,  held  that  there  is  no  reason  why  a  jndv. 
ment  obtained  in  anj  suit  bj  an  infant  should  not  be  enforcible  in  bis 
favour. 

>  As  to  suits  by  and  against  wards  of  the  Court  of  Wards,  ee»  anii^ 
p.  125.  As  to  suits  by  and  against  minor  subject  to  the  jurisdiction 
of  the  Civil  Courts  in  the  Mofussil,  see  ante^  p.  150.  It  is  not  very  dear 
what  the  expression  "  local  law  **  iu  sec.  464  means.  It  ia  just  possible 
that  the  expression  "  local  law  '*  might  include  *  the  Charter  of  the 
Court. 

Quare, — Whether  this  provision  renders  unnecessary  the  appoint- 
ment of  a  guardian  ad  litem  in  a  suit  in  Calcutta  where  a  manager  of 
the  estate  of  the  defendant  has  been  appointed  under  Act  XL  of  1858. 
Apparently  not ;  see  sec.  29  of  that  Act. 

'  Radha  Kristo  Surma  v.  Ram  Ckunder  Doss,  1 1  W.  R.  C.  R.  300 ; 
Bamasoonduree  Debee  v.  Grisk  Chnnder  Banerfee,  3  W.  R.  Act  X  R. 
138;  S.  C.  on  review,  4  VV.  H.  C.  R.  106;  Nubokant  Doss  v.  Sffu4 
Abdool  Juleel,  20  W.  R.  C.  R.  372. 
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• 

suit/  And  when  the  Court  finds  thitt  a  party  to  a  suit 
is  a  minor,  and  is  not  properly  represented,  it  should 
either  strike  the  minor's  name  out  of  tlie  suit,  ^  or 
should  stay  the  proceedings  until  such  time  as  he 
can  be  properly  represented  by  a  next  friend  or 
guardian  for  the  suit  as  the  case  may  be.  ^ 

The  Court  would^  however,  have  power  to  dismiss 
the  suit  on  that  ground,  ^  but  it  could  not  give  any 
costs  against  the  infant  or  his .  estate,  and  the  dis- 
missal of  the  suit  will  not  prevent  a  fresh  suit  on 
the  same  cause  of  action. 

The  law  does  not  recognize  any  act  of  a  minor 
when  not  having  a  guardian  befpre  the  Court,^  and 
the  Court  should  not  take  any  proceedings  at  the 
instance  of  the  minor  himself,  or  allow  any  inter- 
vention on  the  part  of  the  mioor.^ 

It  is  the  bouuden  duty  of  the  Court  to  look  after    nat^  of 
the  interests  of  the  minor.     It  should  see  that  the  look  after 

interests  of 

case  is  strictly  prove4  against  the  minor  and  should  ^^^^^* 
not  allow  a  decree  by  consent  against  an  infant 

I  .  Ill  - -      -  ■  I  !■   I  , 

>  Moorlee  Dkur  v.  Nathonee  Mnhtoon,  25  W.  R.  C.  R.  184. 

*  Radhakristo  Svrma  y.  Ramchunder  Dost,  1 1  W.  R.  C.  R.  800 ; 
Dkoondh  Bahadoor  v.  Friag  Singh,  17  W.  R.  C.  R.  SI 4. 

s  Rollo  V.  Smith,  1  B.  L.  R.  O.  O.  10 ;  Flight  v.  Bolland,  4  Russ. 
298;  Banuuoonduree  Dahee  v.  Qrish  Chunder  Banerjee,  4  W.  R.  O. 
R,  106 ;  Mahomed  Hatum  y.  Mussamut  Jumeera  Bibee,  6  W.  R.  C.  R. 
183. 

*  O.  Chinniah  y.  Baubun  Saib,  6  Mad.  H.  0.  R.,  p.  536 ;  Oobind 
Dan  y.  Jayhissen  Dots,  2  Agra  H.  G.  Rep.  101. 

*  Banuuoonduree  Dabee  t.  Qrieh  Chunder  Banerfee,  3  W.  R., 
Act  X.  R.  138. 

*  Radhahrieto  Svrma  r.  Ramchunder  Dose,  11  W.  R.  G.  R.  300. 
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without  ascertaiuAig  that  it  is  for  the  benefit  of  the 
infant  that  such  a  decree  should  be  naade.^ 

The  Court  should  not  permit  a  minor  to  be  joined 
as  co-plaintiff  in  a  suit  with  persons  whose  interests 
are  adverse  to  his.  When  the  Court  finds  that  a  suit 
has  been  so  brought,  it  should  require  tlie  minor  to 
be  made  a  defendant,  and  should  appoint  a  guardian 
for  the  suit  to  protect  his  interests.^ 

The  rule  requiripg  the  Court  to  protect  the 
interests  of  the  infant,  even  though  he  be  properly 
represented,  applies  to  all  proceedings  in  the  suit, 
and  the  Court  .should  especially  prevent  an  improper 
kvle  of  tlie  infant's  property.  In  the  caae  of  Shaikh 
Ahdool  Kurreem  v.  Si/nd  Jaun  AHj^  Sir  Richard 
Coud),  C-J.,  observed  : — **It  seems  to  us  that  the 
Courts  ought  to  be  extremely  careful  with  regard 
to  allowing  the  property  of  minors  to  be  sold  in 
execution  of  a  decree.  These  are  cases  in  which 
the  proceedings  ought  to  be  carefully  watched,  and 
care  ought  to  be  taken  that  the  property  of  min(M 
is  not  disposed  of  except  with  proper  precautions, 
and  it  is  distinctly  made  to  appear  that  the  property 
of  the  minor  is  about  to  be  sold.'^  Unless  it  be  so 
described,  the  sale  will  not  pass  the  interest  of  the 
minor  to  the  purchaser. 

As  far  as  possible^  it  is  the  duty  of  the  Court  to 

*  Bnfrtehutn  Raha  Btkskee  y.  Mungul  Sireat,  J6  W.  R.  C  R.  283. 
'  Krishndbai  Koru  Depa  Vafa  t.  Sanubaif  2  Bom.  H.  O.  Rep.  327. 
'  ISW.  R.  aft.  56. 
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prevent  the  minor  being  injured  l)y  the  fraud,  laches 
or  negligence  of  his  guardian,  and  wbere  an  appeal 
lias  been  struck  off  in  consequence  of  -the  neglect 
or  inability  of  the  guardian  to  prosecute  it,  the 
Appellate  Court  may  restore  the  appeal/ 

A  suit  by  an  infant  should  be  intituled  ^^  A.  B.,  Title  of 
a  minor,  by  C.  D.,  his  next  friend,  v.  E.  F."  In  a  w^nst  aa 
suit  against  an  infant,  the  infant  should  be  des- 
cribed therein  as  defendant,  and  after  a  guardian 
for  the  suit  has  been  appointed  to  watch  his  interests, 
the  title  of  the  suit  should  be  A.  B.  v.  C.  D.  by 
E.  F.  his  guardian  for  the  suit. 

It  is,  however,  very  much  the  practice  in  this 
country,  in  cases  where  a  minor  is  a  plaintiff,  to  inti- 
tule the  suit  "  A.  B.  as  guardian  of  C.  D.  v.  E.  F/' 
and,  in  cases  where  a  minor  is  defendant,  to  intitule 
the  suit  "  A.  B.  v.  C.  D.  guardian  of  E.  F." 

In  the  case  of  Sreenarain  Mitter  v.  Sreemutly 
Kishen  Soondery  Dassee^  which  was  a  suit  brought 
against  "  S.  M.  for  himself  and  as  guardian  of  his 
minor  son  N.  C.  M.,"  the  Privy  Council,  after  hold- 
ing that  the  minor  was  not  a  party  to  the  suit,  said — 
^^  It  was  suggested  that  a  suit  against  the  father,  in 
his  own  right  and  as  guardian  of  his  minor  son,  was 


*  Rajunder  Narain  Ifae  v.  Bijai  Oovind  Sing,  2'  Moo.  I.  A.  181 ; 
Ranee  Birjobuttee  v.  Pertaub  Sing,  8  Moo.  I.  A.  160 ;  Orphan  Board 
T.  Van  Reenen,  1  Kiiapp.,  P.  C.  Rep.  83.  * 

*  11  B.  L.  R,  191  ;  a  C,  Noggendro  Chundro  Hiittro  v.  S,  M. 
Kishen  Soondory  Daseee,  19  W.  R.  C.  R.  139. 

54 
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tantamount  to  a  silit  against  the  father  and  the  son. 
But  tliat  is  not  correct.  If  the  son  had  been  made 
a  co-defendant,  it  would  have  beea  *  necessary  to 
have  a  guardian  appointed  for  him.  If  the  child 
was  adopted,  his  natural  father  was  not  his  guardian. 
In  a  suit  by  the  plaintiff  to  set  aside  the  deeds 
upon  the  ground  that  there  had  been  no  adoption, 
the  plaintiff  had  no  more  authority  to  constitute 
the  father  the  guardian  of  his  son,  by  suing  him  as 
guardian,  than  the  father  would  have  had  to  con- 
stitute the  plaintiff  the  guardian  of  the  child,  if  be 
had  sued  her.  for  a  declaration  that  the  child  had 
been  validly  adopted." 

There  are  other  cases  decided  by  the  Indian 
Courts  of  Law  on  the  same  question.*  The  result 
of  such  cases  seems  to  be  that  the  form  or  title  of 
the  suit  is  not  material,  provided  that  the  infant  be 
represented  by  a  properly  constituted  guardian  for 
the  suit,  or  by  a  person  entitled  to  represent  him 
under  the  provisions  of  Act  XL  of  1858.*  In  suits 
brought  by  or  against  wards  of  the  Court  of  Wards, 
the   provisions    of  the   Court  of  Wards  Act^  with 

respect  to  such  suits  must  be  strictly  followed.* 

■         «  *  '  ' " 

*  Mongola  Dossee  v.  Saroda  Dossae^  12  B.  L.  K.,  App.  2;  S.  C, 
20  W.  K.  C.  R.  4S  ;  Abdool  Hye  v.  Mitterjeet  Singh,  23  W.  R.  C.  U. 
348;  Ahdool  Hye  v.  Banee  Pershad,  21  W.  R.  C.  R.  228;  Konad 
Chunder  Sen  v.  Surbessur  Doss  Goopto,  21  W.  R.  C.  R.  298; 
Shernfntollak  Chowdhry  v.  S,  M,  AbedoonUsa  Bibee,  17  W.  R.  CR. 
374  ;  Nahadwip  Chnnder  Sirkar  v.  KalitiaUi  Pal,  3  B.  L.  R.,  App.  130. 

■  See  ante,  Lecture  IV. 

'  Act  IV.  (B,  C.)  of  1870,  aec.  69.  See  ante,  Lecture  III,  p.  126. 

*  See  ante,  p.  1 27. 
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Similarly  in  suits  by  infants,  If  it  appears  tbat 
they  are  properly  re])resented  by  a  next  friend^  the 
form  of  tbe  title  of  the  suit  is  immaterial 

When    tbe    fact   of  tbe  minority   of  a    person  Burden 

,        ,  ,      of  proof 

(whether  a  party  to  the  suit  or  not)  is   in   issue   in  whenmi- 

^  >■         »^  *  nority  lu 

the  suit,  the  burden  of  proving  minority  generally  ^■*"®* 
falls  upon  tbe  person  alleging  it.'  It  has,  however, 
been  held'  that  in  a  suit  by  a  ward  against  his 
guardian  for  the  possession  of  his  property,  the 
plaintiff  alleging  that  he  has  attained  majority,  it  is 
for  the  plaintiff  to  prove  that  he  has  arrived  at  that 
age. 

Primd  facie  the  Court  considers  every  party 
to  a  suit  to  be  an  adult,  and  this  presumption  must 
be  clearly  rebutted  by  the  appearantje  of  the  alleged 
minor,  and  any  positive  evidence  as  to  his  age, 
which  he,  or  the  person  alleging  his  minority,  is 
bound  to  produce.' 

The  appearance   of  the   alleged   minor   may    be 

'  Nil  Monee  Chowdhry  v.  MussL  Zuheerunissa  Kkanum,  8  W.  R. 
C.  R.  371. 

*  Joy  Tar  a  Dossee  Chowdhrain  v.  Roychunder  Ohose,  1  W.  R. 
C.  R.  136. 

•  Sheebsu7ihur  Dags  v.  /7/f c AcAwn^ffr  ^ycA,  1*5  S.  D.  A.  889 ;  Gour 
Dasit  Roy  v.  Shurfoo  Nissa  Khatoon,  8  S.  D.  A.  94 ;  Khetiermohun 
Gkose  V.  Ramensur  Ghose,  W.  R.  1864,  C.  R.  304;  Kalee  Holdar  v, 
Sreeram  Gkose,  W.  R.  1 864,  C.  R.  366  ;  Contra.  Cheyt  Narain  Singh 
V.  Bunwaree  Singh,  23  W.  R.  C.  R.  395 ;  and  Joychunder  Raee  y. 
Bhyrvh  Chunder  Raee,  cited  in  Brougbton*s  Civil  Prucedure,  4th  £dn., 
p.  571.  See  also  JMoorlee  Dhur  v.  Nathonee  Mahtoon,  25  W.  R.  C.  R. 
184.  Tbe  English  Law  is  the  same  on  this  point — Borthwick  y. 
Carrutker^  I  T.  R.  648. 
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taken  into  considelVation,  but  it  would  rarely  be 
sufficient,  and  the  decision  with  respect  to  the  issue 
of  minority  .must  rest  mainly  upon  positive  evidence 
more  particularly  when  he  has  on  other  occasions 
acted  as  an  adult.' 
Hahome-       The  Mahomcdau  law  provides  that   when  a  boy 

dan  law.  *  •* 

or  girl  approaches  the  age  of  puberty,  and  they 
declare  themselves  adult,  and  their  outward  appear- 
ance indicates  nothing  to  the  contrary,  their  de- 
claration must  be  credited,  and  thence  they  become 
«  subject  to  all  the  laws  aiFecting  adults.^ 

Suit  by  or       There  is  a  class  of  cases,  which  only   indirectly 

against  •      '        i»      i  i  r    •     t*  m^ 

adult  when  form  a  portion  of  tye  law  of  infants.     Those  cases 

described  '^ 

aaiufuiit.  j^j.g  whoro  a  suit  is  brought  on  behalf  of  or  against 
an  adult,  as  though  he  were  an  infant.  The  proper 
course  in  these  cases  for  the  opposite  party  to 
pursue,  is  to  apply  to  have  the  plaint  taken  off  the 
file  or  amended.  If  he  does  not  do  so,  the  addition 
of  a  next  friend  or  guardian  should  be  taken  as 
surplusage. 

If  the  suit  is  brought  or  a  decree  is  made  without 
the  knowledge  of  the  alleged  infant,  it  will  not  bind 
him  unless  he  appear  at  the  hearing  or  acquiesce 
in  the  decree.     This  mistake  can   never  prejudice 

»  Kalee  Holdar  v.  Sreeram  Qhose,  W.  R.  1864,  G.  R.  366;  flnd 
other  cases,  ante  p.  427,  note  3. 

*  ShHmsoan  Nissa  Begum  v.  Ashrvfoon  iVwio,  1  Morley*8  Dig.  Tit. 
Infant,  p.  303 ;  Macnaghten*B  Precedents  of  Mahomedan  Law,  cbap. 
vi.,  case  17;  Hedaja,  vol.  iii.,  p.  483,  Togore  Lee tuiea  for  1873,  pp- 
474,  475. 
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the  opposite  party.  In  the  case  of  Shama  Churn 
Cfliose  V.  Taruknath  Mukhopndhya^  the  father  of  a 
defendant  filed  an  appeal  from  the  judgment  of  the 
first  court,  describing  his  son  as  a  minor.  It  after- 
-wards  appeared  that  the  defendant  was  not  a  minor, 
and  the  Lower  Appellate  Court  refused  to  pass  an 
order  allowing  the  appeal  bj  the  father  to  stand  as 
an  appeal  by  the  defendant.  The  High  Court  held 
that  the  Lower  Appellate  Court  could,  in  the  exercise 
of  its  discretion,  allow  the  appeal  to  stand  as  an 
appeal  by  the  defendant,  but  that  the  High  Court 
could  not  interfere  with  the  order  on  special  appeal. 

The   following  are   the   provisions   of  the  Civil  Procedure 

•  on  attain- 

Procedure  Code*  with  respect  to  suits  or  applications  "^""^l^xf 
on  behalf  of  an  infant,  which   are   pending  at   the  pending."' 
time  such  infant  attains  the  age  of  majority. 

"  Section  450.  A  minor  plaintiff,  or  a  minor  not 
a  party  to  a  suit,  on  whose  behalf  an  application  is 
pending,  on  coming  of  age,  must  elect  whether  he 
will  proceed  with  the  suit  or  application.* 

"  Section  451.     If  he  elects  to  proceed  with  it,  he  when 

miiior 

shall  apply  for  an  order  discharging  the  next  friend,  eucts  to 
and  for  leave  to  proceed  in  his  own  name.  ^*^**  *"*^* 


»  3B.  L.  U.,  App.  115. 

*    ActX.  of  1877. 

'  In  the  case  of  Madhubchunder  Chowdhry  v.  Buktessuree  Dehia 
(12  W.  R  C.  R.  102),  where  the  suit  had  beep  dismissed  by  the  lower 
Appellate  Court  on  the  ground  that  the  minor  plaintiff  was  not  properly 
represented,  the  High  Court,  after  the  minor  had  attained  majority, 
permitted  him  to  continue  the  suit,  but  on  the  terms  that  lie  should  first 
pay  all  the  costs,  uf  the  defeudaut,  incurred  up  to  that  time. 
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The  title  of  the  ciiit  or  application  shall,  in  such 
case,  he  corrected  so  aS  to  read  thenceforth  thus  : 

^^  A.  6.,  late  a  minor,  by  C.  D.,  his  next  friend,  but 
now  of  full  age. 
When  he        «  Scctiou  452.     If  hc  elects  to  abandon  the  suit  or 

elects   to 

•^^^'^'^  *^- application,  he  shall,  if  a  sole  plaintiflP,  or  sole 
applicant,  apply  for  an  order  to  dismiss  the  suit  or 
application  on  repayment  of  the  costs  incurred  by 
the  defendant  or  res{)ondent,  or  which  may  have 
been  paid  by  his  next  friend. 

*'  Section  453.  Any  application  under  section  451 
or  section  452  may  be  made  ex  parte  ;  and  it  must 
be  proved  by  affidavit  that  the  late  minor  has 
attained  his  full  age. 

Minor  eo-  "  Scctiott  454.  A  minor  co-plaintiff,  oncoming 
of  age,  and  desiring  to  repudiate  the  suit,  must 
apply  to  have  his  name  struck  out  as  co-plaintiff; 
and  the  Court,  if  it  find  that  he  is  not  a  necessary 
party,  shlill  dismiss  him  from  the  suit  on  such  terms 
as  to  costs  or  otherwise  as  it  thinks  fit. 

*'  Notice  of  the  application  shall  be  served  on  tie 
next  friend  as  well  as  on  the  defendant  ;  and  it 
must  be  proved  by  affidavit  that  the  late  minor  has 
attained  his  full  age.  The  costs  of  all  parties  of 
such  ap[)lications,  and  of  all  or  any  proceedings 
theretofore  had  in  the  suit,  shall  be  paid  by  such 
persottS  as  the  Court  directs. 

**  If  the  late  minor  be  a  necessary  party  to  the  suit, 
the  Court  may  direct  him  to  be  made  a  defendant. 
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"  Section  455  .If  any  minor  on  Attaining  majority, 
can  prove  to  the  satisfaction  or  the  Court  that  a  suit 
instituted  in  his  name  by  a  next  friend  was  un- 
reasonable or  improper,  he  may,  if  a  sole  plaiutifF, 
apply  to  have  the  suit  dismissed.  Notice  of  the 
application  shall  be  served  on  all  the  parties 
concerned  ;  and  the  Court,  on  being  satisfied  of 
such  unreasonableness  or  impropriety,  may  grant 
the  application,  and  order  the  ^ext  friend  to  pay  . 
the  costs  of  all  parties  in  respect  of  the  application, 
and  of  anything  done  in  the  suit." 

The  next  friend  of  an   infant   caunot   after*  his^®^^*"®"^ 

cannot  cou- 

ward  has  attained  majority,  and  Jias  elected    not   to  ^»""«suit. 
go  on  with  a  suit  or  application  commenced  on  his 
behalf,  insist  on  continuing  such  suit  or  application.* 
If  he  has  incurred  any  costs  he  has  a  sufficient 
remedy  for  them  against  his  late  ward.* 

Similarly,  a  next  friend  cannot  continue  a  suit 
after  the  death  of  the  infant' 

A   minor  cannot  dispose   of    his   property     by  ^»"  <>* 
will.*      The    Succession    Act,    however,    permits 


I  Rani  Bistuprya  Patmadi  v.  Basudeb,  6  B.  L.  R.  190;  S.  C,  13 
Moo.  1.  A.  60-2,  and  15  W.  R.  P.  C.  19. 

*  See  anie^  p.  416. 

»  Hulodhur  Roy  Chowdhry  v.  Judoonath  Mooherjee^  14  W.  R.  C.  R. 
162. 

♦  Act  X  of  1865,  sec.  46,  incorporated  in  the  Hindu  Wills  Act 
2>XI  of  1870.  Qu<sre, — Whether  a  peraon  who  attains  majority  at  21 
(see  antCy  p.  29)  can,  after  he  has  attained  18,  make  a  will,  see 
<m(e,  p.  30. 
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a  minor,   whatever  his   age   may   be,    to   appoint 
a  guardian   or  guardians    for    his    child    during 
minority.'  • 
Adoption        An  infant  who  has  arrived  at  the  age  of  discretion, 

by  infant.  ^ 

that  is  to  say  the  age  of  15  years,  can  under  the 
Hindoo  law  prevalent  in  Bengal,  make  a  valid  adop- 
tion or  give  a  valid  permission  to  adopt.*  Where, 
however,  he  is  a  ward  of  the  Court  of  Wards  no 
adoption  by  him  or-  permission  to  adopt  given  by 
liim  is  valid  without  the  previous  consent  of  the 
Lieutenant-Governor.' 

The  fact  of.a  widow's  minority  has  been  held  to 
afford  no  valid  objection  to  an  adoption  effected  by 
her  under  instructions  from  her  deceased  husband, 
inasmuch  as  in  that  case  the  adoption  is  considered 
as  the  act  of  the  deceased  husband.^ 
Infant  Au    iufaut  may  be    appointed    a  trustee  ;  but 

he  cannot  exercise  any  power  which  requires  tie 
application  of  prudence  and  discretion.     An  infant 

^  Act  X  of  1865,  see.  47.  The  Sdlst  section  of  Act  X  of  1865 
enacts  that  the  provisions  of  that  Act  shall  not  apply  to  intestate  or 
testamentarj  succession  to  the  property  of  any  Hindu,  Mahomedan  or 
Buddhist.  It  may  be  a  question  whether  sec.  47 ,  has  any  application 
to  intestate  or  testamentary  succession,  as  a  father*s  right  to  appoint  a 
guardian  of  his  children  does  not  depend  on  the  succession  of  his  pro* 
pcrty  to  them.     See  atUe^  p.  40. 

*  Jumoona  Da$sya  ▼.  Bamasoondari  Dcatya^  ILL.  R.,  Gale.  Ser. 
289  ;  S.  C.  L.  K.  3  I.  A.  72  and  25  VV.  R.  G.  R.  235,  Rajendramrm 
Ltihoree  v.  Saroda  Soonduree  Dasee^  15  W.  R.  G.  R.  548. 

'  Act  IV  vB.  C.)  of  1870,  sec.  74,  see  a»te,  p.  145. 

*  Kattigau  on  Adoption,  p.  30.  Shauiachura*s  Vyavastha  Durpana, 
p.  770. 
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devisee  in  trust  for  sale,  even  if  •he  liave  no  bene- 
ficial interest^  cannot  sell.'     *  • 

In  cases  to  which  the  English  law  is  applicable,  High  court 
the  Hiffh  Court  may  within  the  local  limits  of  its  appoint 

^  **  ^  new  trustee 

extraordinary   original   civil   jurisdiction*  ^PP^^^"^* "lace! 
new  trustees  in  place  of  minor  trustees, '  but  such 
appointment  would  generally  be  without  prejudice 
to  an  application  by  the  infant  to  be  restored  to  the 
trusteeship  on  attaining  majority/ 

The  Indian  Trustee  Act  *  contained  the  follow- 
ing provision  with  respect  to  minor  trustees  in  cases 
to  which  tlie  English  law  is  applicable.® 

"  Section  8.     Where  any   minor   shall  hold  any  Hi^hCourt 
immoveable  property  upon  any  trust  or  by  way  of  vey  estates 

of  minor 

mortgage,  it  shall  be  lawful  for  the  Hisjh  Court  to  trustees 

^    ^    '  ^  and  mort- 

make  an  order  vesting  such  property  *in  such  person  ^ag^^- 
or  persons  in  such  manner  and  for  such  estate  as  the 
said  Court  shall  direct ;  and  the  order  shall  have 
the  same  effect  as  if  the  minor  trustee  or  mortgagee 
had  attained  his  majority  and  had  duly  executed  a 
conveyance  o(  the  property  in  the  same  manner  for 
the  same  estate. 

"  Section  9-    When  any  minor  ^  shall  be  entitled  Contingent 

___^ rights  of 

*  Simpson  on  Infants,  p.  1 02, 

■  See  Act  XXVII  of  1866,  sec.  3. 

»  See  Act  XXVII  of  1866,  sec.    35.    See  Act  XX VIII  of  1866, 
sec.  34.  / 

*  In  re  Shelmerdine^  33  L.  J.  Ch.  474. 

*  XXVII  of  1866.  "  •  Sec.  3. 

^  Sec.  17  contains  a  similar  pfovision   with   respect  to   an   unborn 
person  or  a  class  of  unborn  persons. 

55 
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telfl^nd"*'  *^  ^^y  contingent  right  in  any  immoveable  property 

2^e»"     upon  any  tftist  or  by  way  of  mortgage,  it  shall  be 

lawful  for  the  High  Court  to  make  an  order  wholly 

releasing  such  property  from  such  contingent  right, 

or  disposing  of  the  same  to  such  person  or  persons 

as  the  said  Court  shall  direct ;  and  the  order  shall 

have  the  same  effect  -as  if  the  minor  had  attained 

his  majority,  and  had  duly   executed  a  deed   so 

releasing  or  disposing  of  the  contingent  right. 

Power  to        "  Section  20.    In  every  case  where  the  High  Court 

person  to    sliall,  Under  the  provisions  of  this  Act,  be  enabled  to 

oonvey.  *     ^  ^ 

make  an  order  having  the  effect  of  a  conveyance  of 
any  immoveable  property,  or  having  the  effect  of  a 
release  or  dispositicwi  of  the  contingent  right  of  any 
person  or  persons,  born  or  unborn,  it  shall  also  be 
lawful  for  the  High  Court,  should  it  be  deemed 
more  convenient,  to  make  an  order  appointing  a 
person  to  convey  such  property,  or.  release  or 
dispose  of  such  contingent  right,  and  the  con- 
veyance or  release  or  disposition  of  the  person 
so  appointed,  shall,  when  in  confo^ity  with  the 
terms  of  the  order  by  which  he  is  appointed,  have 
the  same  effect,  in  conveying  the.  property,  or 
releasing  or  disposing  of  the  contingent  right,  as  an 
order  of  the  High  Court  would  in  the  particular 
case  have  had  under  the  provisions  of  this  Act. 
In  every  case  where  the  High  Court  shall,  under 
the  provisions  of  this  Act,  be  enabled  to  make  an 
order  vesting  in  any  person  or  persons  the  right  to 
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transfer  any  stock  transferable  in* the  books  of  any 
Company  or  Society  established  or  to  be  established, 
it  shall  also  be  lawful  for  the  High  Court,  if  it  be 
cleemed  more  convenient,  to  make  an  order  direct- 
ing the  Secretary  or  any  Officer  of  such  Company  or 
Society  at  once  to  transfer  or  join  i»  transferring 
the  stock  to  the  person  or  persons*  to  be  named  in 
the  order,  and  this  Act  shall  be  a  full  and  complete 
indemnity    and   discharge    to.  all    Companies    or 

Societies  and  tlieir  officers  and  servants  for  all  acts 
done  or  permitted  to  be  done  pursuant  thereto. 

"  Section  30.  When  any  minor  shall  be  solely 
entitled  to  any  stock  or  Grovernment  securities  upon 
any  trust,  it  &hall  be  lawful  for  the  High  Court  to 
make  an  order  vesting  in  any  person  or  persons  the 
right  to  transfer  such  stock  or  Government  secu- 
rities, or  to  receive  the  dividends,  interest,  or  income 
thereof.  When  any  minor  shall  be  entitled  jointly  with 
any  other  person  or  persons  to  any  stock  or  Govern- 
Bient  securities  upon  any  trust,  it  shall  be  lawful  for 
.the  said  Courkto  make  an  order  vesting  the  right  to 
transfer  such  stock  or  Government  securities,  or  to 
receive  the  dividends,  interest,  or  income  thereof, 
either  in  the  person  or  persons  jointly  entitled  with 
the  minor,  or  in  him  or  them  together  with  any 
other  person  or  persons  the  said  Court  may  appoint. 

"  Section  46.  Where  any  minor  or  person  of  un- 
sound mind  shall  be  entitled  to  any  money  payable  in 
discharge  of  any  immoveable  property,  stock,  Govern* 
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yeyeduB-  nicnt  seounties,  Or    thins:  in  action  conveyed  or 

tier  tbu  TO  j 

^^^'  transferred  under  this  Act,  it  shall  be  lawful  for  the 
person  by  ^Y^^^m  such  money  is  payable  to  pay  the 
same  into  the  High  Court,  in  trust  in  any  cause 
then  depending  concerning  such  money,  or  if  there 
shall  be  no  such  cause,  to  the  credit  of  such  minor 
or  person  of  unsound  mind,  subject  to  the  order  or  dis- 
position of  the  said  Court ;  and  it  shall  be  lawful  for 
the  said  Court,  upoi\  petition  in  a  summary  way,  to 
order  any  money  so  paid  to  be  invested  in  Govera- 
ment  securities,  and  to  order  payment  or  distribution 
thereof,  or  payment  of  the  dividends  or  interest  there- 
of, as  to  the  said  Cqurt  shall  seem  reasonable." 

Appiica-        Applications  under  the  Indian  Trustee  Act  must  be 

tiona  how  *-  * 

to  be  made,  j^y  petition  Supported  by  affidavits  or  other  evidence/ 
Costa  of         Full  powers  as  to  the   costs  of  applications  are 
tioua.        gi^en  to  the  High  Court  by  that  Act.« 
Minor  can-     Letters    of   administration   to  tl»e    estate    of  a 

not  take 

out  letters  dcccasod  pcrsou,*  or   probate  of  his   will,*  cannot 
proutL*"'   ^^  granted  to  a  minor. 

4^j . 

■  Act  XXVII  of  1866,  sec.  40.    »  Act  XXVII  of  1866,  sees.  42  &  49. 

'  Act  X  of  1865,  sec.  189,  extended  to  Hindus,  JewSjSikbs,  and  Bud- 
dhists by  the  Hindu  Wills  Act  (XXI  of  1870.)  There  is  a  question 
whether  persons  who  attain  the  age  of  mnjurity  at  21  can,  between  the 
,  age  of  18  and  21,  take  out  letters  of  administration,  and  do  other  acta 

which  Act  X  of  1865  prohibits  minors  from  doing.  See  oatfe,  Lecture  I, 
p.  30.  The  216th  section  of  Act  X  of  1865  seems  to  shew  that  anj 
person  who  has  attained  the  age  of  18  years  can  take  out  letters  of 
administration. 

«  Act  X  of  1865,  sec.  183,  incorporated  in  the  Hindu  Wills  Act  (XXI 
of  1870.) 
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• 

When  a  minor  is  sole  executor'or  sple  residuary 
legatee,  letters  of  administration,  with  the  will  annex- 
ed, may  be  granted  to  the  legal  guardian*  of  such 
minor  Qr  to  such  other  person  as  the  Court  shall 
think  fit  until  the  minor  shall  have  completed  the 
age  of  18  years,  at  which  period,  and  not  before, 
{^bate  of  the  will  may  be  granted  to  him.* 

When  there  are  two  or  more  minor  executors  and 
no  executor  who  has  attained, majority,  or  two  or 
more  residuary  legatees  arid  no  residuary  legatee 
who  has  attained  majority,  the  grant  shall  be  limit- 
ed until  one  of  them  shall  have  completed  the  age 
of  18  years.' 

Infants  (including  infants  en  ventre  sa  mere)  are  May  take 

b\'  devise  ♦ 

not  incapacitated  from  taking  by  devise  or  bequest  o'  i>equeat. 
though    they   cannot    manifest    their  acceptance. 
Acceptance  will  be  presumed  unless  such  presump-^ 
tion  will  work  injury  to  the  devisee  or  legatee.*    A 
minor  can  also  take  by  succession. 

^  See  ante^  Lecture  II.  as  to  the  right  of  guardianship  of  minors. 

*  Act  X  of  1865,  sec.  215,  incorporated  in  the  Hindu  Wills  Act  (XXI 
of  1870.)  See  Coores'  Practice  of  the  Court  of  Probate,  p.  99.  Under 
the  Administrator-Generars  Act  (II  of  1874)  sec.  15,  any  letters  of 
administration,  or  letters  ad  colligenda  bona  granted  by  the  High 
Court  shall  be  granted  to  the  Administrator-General  unless  they  are 
irranted  to  the  next  of  kin  of  the  deceased,  and  he  is  to  be  deemed  by 
all  the  Courts  in  the  Presidency  to  have  a  right  to  letters  of  adminis- 
tration in  preference  to  that  of  any  person  merely  on  the  ground  of  his 
being  a  creditor,  a  legatee  other  than  a  universal  legatee,  or  a  friend 
of  the  deceased. 

*  Act  X  of  1865,  sec.  215,  incorporated  in  the  Hindu  Wills  Act  (XXI 
of  1870).    See  Cootes'  Practice  of  the  Court  of  Probate,  p.  103. 

*  Jarman  on  Wills,  3rd  edn.,  pp.  70-71. 
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Gift  to  A  minor  qan  feceive  a  gift,  but  his  acceptance 

Mabome-    18  Voidable.     Under  Mabomedan  law  there  can  be 

dfto  Uw. 

no  valid  gift  without  an  actual  changeof  possession; ^ 
but,  in  the  case  of  a  gift  to  a  miner,  sej/sin  by 
the  guardian  is  sufficient.^  When  the  guardian  is 
*  himself  the  donor,  no  formal  delivery  or  change  of 
possession  is  necessary,  provided  that  it  appeir 
that  there  is  on  his  part  a  real  and  bond  fide  inten- 
tion to  make  a  gift  tjjo  the  minor.' 
Gift  or  The  Official  Trustee  Act  ^   provider  that  if  any 

legacy  to 

{"*»"' ™«y  infant  or  lunatic  be  entitled  to  any  gift  or  legacy  or 
Truatoe.  rcsiduo  or  sharc  thereof,  the  executor  or  adminis- 
trator by  whom  suf^h  legacy,  residue  or  share  may 
be  payable  or  transferable,  or  the  party  by  whom 
such  gift  may  be  made,  or  any  trustee  of  such  gift, 
legacy,  residue  or  share  may  with  the  leave  of  High 
Court,  previously  obtained  by  motion  made  on 
petition,  pay  or  transfer  the  same  to  the  Official 
Trustee. 

So  far  however  as  a  legacy  which  is  immediately 
payable  is  concerned,  it  is  very  doubtful  whether 
this  provision   has  not  been  impliedly,  though  not 

*  Macnnghten's  Mnhomedan  Law,  chap,  y,  princ.  8. 

*  Moulvie  Wajeed  Alt  v.  Moulvie  Ahdool  Ali^  W.  R.  1864  a 
R.  121;  Mncnaghteirs  Mfthomedaii  Law,  Precedents,  chnp.  IV,  cases 
19,  20,  and  21. 

*  Ameeroouhsa  Khaloon  ▼.  Ahadoonissa  Khatoon,  15  B.  L.  R.  67; 
S.  C,  23  W.  R.  C.  R.  208 ;  Syed  Oyazoodeen  Hyder  ▼.  Mu»iL  FaHma 
Begum^  1  Agra  H.  C.  Rep.  238 ;  Macoaghteii^a  Principles  oi  Miho- 
medan  Law,  chap,  y,  princs.  9  and  1 0. 

«  Acl  XVU  of  1864,  sec.  32. 
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expressly,  repealed  by  the  308th  section  of  the  In- 
dian Succession  Act,  which  is  as  follows  : — 

**  Where,  by  the  terms  of  a  bequest,  the  legatee  pavment 

•  •iii*i«  .of  legacy 

IS  entitled  to  the  immediate  payment  or  possession  into  coart 
of  the  money  or  thing  bequeathed,  but  is  a  minor,  and 
there  is  no  direction  in  the  will  to  pay  it  to  any 
person  on  his  behalf,  the  executor  or  administrator 
shall  pay  or  deliver  the  same  into  the   Court  of  the 
District  Judge,*    by   whom   the   probate   was,   or 
letters  of  administration  with  the  will  annexed  were, 
granted,  to  the  account  of  the  legatee,  unless  the 
legatee  be  a  ward   of  the  Court  of  Wards  ;  and  if  • 
the  legatee   be  a  ward  of  the  Court  of  Wards  the 
legacy  shall  be  paid  into  that  Court  to  his  account, 
and   such   payment  into    the  Court  of  the  District 
Judge,  or  into  the  Court  of  Wards,  as  the  case  may 
be^  shall  be  a  sufficient   discharge  for  the  money  so 
paid ;  and  such  money  when  paid  in  shall  be  invest- 
ed in  the  purchase  of  Government  securities,  which, 
with   the  interest  thereon,   shall  be   transferred  or 
paid  to  the    person  entitled  thereto,  or  otherwise 
applied  for  his  benefit  as  the  Judge  or  the  Court  of 
Wards,  as  the  case  may  be,  may  direct." 

Whenever  a  person  dies  leaving  property,   move-  wrongful 
able  or  immoveable,  and  the  person  entitled  by  sue-  orp^^perty 

,  ,  1        *°  which 

cession  to  such  property  is  a  minor,  any  agent,  rela-  "*^°' , 

e&titicci  to 

tive,  or  near  friend,  or  the  Court  of  Wards  in  cases  ^^^^^' 

>  In  sec.  2,  "  District  Judge  **  is  defined  as  the  Judge  of  a  principal 
CiTil  Court  of  ori«jiual  jurisdiction. 
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•  I- 

within  their  cognisance,  may,  either  after  actual 
possession  has  been  taken  by  another  person,  or 
when  forcible  means  of  seizing  possession  are  appre- 
hended, apply  to  the  Jud^e  of  the  Court  of  the 
District,  where  any  part  of  the  property  is  found,  or 
situate,  for  relief  against  such  wrongful  possession.' 
The  Judge  on  being  satisfied  by  evidence  that 
there  are  strong  reasons  for  believing  that  the  party 
in  possession  or  taking  forcible  means  for  seizing 
possession  has  no  lawful  title,  and  that  the  minor  is 
really  entitled  and  is  likely  to  be  materially  preju- 
diced if  left  to  the  ordinary  remedy  of  a  regular 
suit,  and  that  the  application  is  made  bond  fide^ ' 
shall  cite  the  party  complained  of  and  give  notice 
of  vacant  or  disturbed  possession  by  publication, 
and  after  the  ex|)iration  of  a  reasonable  time,  shall 
determine  summarily  the  right  to  possession  (sub- 
ject to  a  regular  suit  by  either  party)*  aud  shall 
deliver  possession  accordingly/ 
Appoint-  The  Judge  is  further  empowered  to  appoint  one 
cura'to/.  or  morc  curators  to  have  "the  custody  of  such  pro- 
perty during  the  •  pendency  of  su|h  summary  suit 


6 


'  Act  XIX  of  1841,  sees.  1  &  2.  There  is  nothing  in  this  Act  to  limit 
the  territorial  extent  of  its  operation,  but  the  fact  that  the  Judge,  if 
he  does  not  act  in  conformity  with  the  report  of  the  Collector,  must 

forward  a  statement  of  his  reasons  to  the  Court  of  Sadnr  Diwani  Adaiat, 

* 

seems  to  shew  that  the  Act  was  not  intended  to  apply  to  Calcutta. 
«  Act  XIX  of  1841,  sees.  3  &  4. 
»  ActXIX  of  1841,  sees.  4^&  17. 

*  Act  XIX  of  1841,  sec.  4.      . 

*  Act  XIX  of  1841,  sec.  5.  Ab  to  the  powers  and  duties  of  sttch 
curators,  see  that  Act 
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provided  that  when  a  Public  Curator  has  been  ap* 
pointed  for  his  district  the  Judge  is  bound  to  nomi- 
nate the  Public  Curator,  curator  of  such  property.* 
The  Administrator-General's  Act '  gives   to  the  Adminia- 

•  •    •  trator- 

Hiffh  Court  power  to  direct  the  Administrator-Gen-  General 

*^  ,  *  may  be 

eral  to  apply  for  letters  of  administration  of  the  effects  ^kf^t^ 
of  any  person,  who  shall  have  died  leaving  assets  ad^^nu- 
within  the  local  limits  of  its  ordinary  original  civil 
jurisdiction,  when  the  Court  is  satisfied  that  danger 
is  to  be  apprehended  of  the  misappropriation,  deteri- 
oration or  waste  of  such  assets  unless  letters  of 
administration  are  granted.  The  iipplication  to  the 
Court  for  such  direction  may  be  made  by  a  friend 
of  a  minor  interested  in  such  assets,  either  as  credi- 
tor, legatee,  next  of  kin,  or  otherwise. 

The  High  Court  has  also  power'  in  cases 
where  such  danger  is  apprehended  to  authorize 
and  enjoin  the  Administrator-General  to  collect  and 
hold  such  assets  until  the  right  of  succession  or 
administration  is  ascertained. 

When  a  document,  purporting  to  be  executed  J|®^Jf'*j^. 
by  a  person  who  appears  to  be  a  minor,  is  present-  exwuud 
ed  for  registration,  it  is  the  duty  of  the  registering  ^  ™"^^'* 
officer  to  refuse  to  register  the  same* 

»  Act  XIX  of  1841,  sec.  19.  •  II  of  1874,  sec.  17. 

•Actllof  1874,  sec.  18, 

*  Act  111  of  1877,  sec.  35,  see  sec.  32,  which  (see  defiDition  of 
representative,  sec.  3)  allows  a  guardian  to  present  for  registration 
documents  executed  by  an  infant.  See  Act  VIII  of  1871,  sees.  3,  32, 
and  35. 
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Notices  to  All  notices  to.  infants,  as  for  instance  notices  of 
foreclosure,  should  be  served  on  the  guardian  of 
the  infant's  estate.* 
Govern-  Auv  deoosit  made  by  or  on  behalf  of  a  minor  in 
ing^  uaiik  ^  Government  Savings  Bank,  may  be  paid  to  him 
personally,  if  he  made  the  deposit,  or  to  his 
guardian  for  his  use,  if  the  deposit  was  made  by 
any  person  other  than  the  minor,  together  v^ith 
the  interest  accrued  thereon.' 

The  receipt  of  any  minor  or  guardian  for  money 
paid  to  him  under  this  provision  is  a  sufficient  dis- 
cliarge  therefor.  . 

The  criminal  law  contains  certain  special  provi- 
sions with  respect  to  the  persons  of  minors. 
interconrse      Scxual  intercourso  with   a  female  infant  under 

with  infant 

under  10.    tcu  ycars  of  age,  whether  with  or  without  her  con- 
sent, is  punishable  as  rape.' 
Kidnap-         Whocvcr  takes  or  entices  any  minor,  under  four- 

ping. 

teen  years  of  age  if  a  male,  or  under  sixteen  yeara 
of  age  if  a  female,  out  of  the  keeping  of  the  lawful 
guardian  of  such  minor  or  of  any  person  lawfully 
entrusted  with  the  care  or  custody  of  such  minor, 
without  the    consent  of     such  guardian  or  other 


»  Rasmonee  Debea  v.  J'rankishen  Das,  7  W.  R.  P.  C.  66 ;  S.  C.  4 
Moo.  I.  A.  392  ;  Kishenmohun  Mitter  v.  K^ettermonee  Dtusee,  2  Hay 
196;  S.  C.  Marsb.  313. 

3  Act  V  of  1873,860.  4;  see  Qazettc  of  India^  12th  December, 
1874,  p.  602. 

»  Act  XLV  of  1860,  sec.  375. 
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person,  is  said  to  kidnap  such  Ininor/  and  is  punish- 
able therefor.* 

Kidnapping  is   an  offence  independently  of  the  Consent  'of 

I    •  •/  minor  im- 

consent  of  the  minor,  and  to  constitute  the  offence  ™»teritti, 
it  is  not  necessary  that*  the  kidnapping  should  have 
been  by  force  or  fraud.^ 

This  provision  with  respect  to  the  offence  of 
kidnapping  does  not  extend  to  the  act  of  any  person 
who  in  good  faith  believes  himself  to  be  the  father  of 
an  illegitimate  child,  or  who  in  good  faith  believes 
himself  tq  be  entitled  to  the  lawful  custody  of  such 
child,  unless  such  act  is  committed^  for  an  immoral 
or  unlawful  purpose/ 

The    criminal  law'*  also   punishes   persons  who  selling  or 

*•  '-  buying 

sell,  let  to  hire  or  otherwise  dispose  of,   or  who  "li'"!^'*'^^. 

'  JT  /  purposes  of 

buy,  hire  or  otherwise  obtain  possession  of  any  uX'^^' 
minor  under  the  age  of  sixteen  years,  with  intent 
that  such  minor  shall  be  employed  or  used  for  the 
purpose  of  prostitution  or  for  any  unlawful  and 
immoral  purpose,  or  knowing  it  to  be  likely  that 
such  minor  will  be  employed  or  used  for  any  such 
purpose.® 

»  Act  XLV  of  I860,  sec.  861. 

•  Act  XLV  of  I860,  sees.  363  and  369. 

•  Queen  v.  Amgad  Bugeah^  2  W.  R.  Crim.  R.  61 ;  Queen  v.  Modhoo 
Paul,  3  VV.  R.  Crim.  R.  9 ;  Queen  v.  Koordan  Singh,  3  W.  R.  Crim. 
R.  15;  Queen  v.  Goorodoss  Rajbunsee^  4  W.  R.  Crim.  R.  7. 

•  Act  XLV  of  1860,  sec.  361. 

»  Act  XLV  of  1860,  sees.  372  and  373. 

«  See  Rfg.  V.  Shaikh  Ally,  5  Mfid.  H.  C.  Rep,.  473  ;  Reg,  v.  Jaili 
Bhairu,  6  Bom.  EL.  C.  Rep.  C.  C.  60 ;  Queen  v.  Nourjan,  6  B.  L.  R. 
App.  34. 
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Advocate  filing  plaint  without  next  friend 
Age  of  Majority  (Lecture  I)-^See  Calcotta,  COntbact,  Domicile,  Indiait 
Majority  Act,  Limitation  Act,  Mabbiagb,  Will. 
Be/ore  poJtHfig  of  Indian  Majority  Act 
how  ^ed 

in  Bengal  not  uniform 
.   Hindu  law   . 
•  Bengal  acho(^ 
.  Benares  and  Mithila  8cho(^ 
.  Jain  law      .  . 

Mahomedan  law 

Hindu  and  Mahomedan  proprietors  of  rerenue<-payin^  estates 
under  Act  XL  of  1858         ..... 
East  Indians  and  Native  Christians  in  Calcutta  . 
• outside  Calcutta     . 
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illegitimate  children  *  .  .  .  . 

wards  of  the  Court  of  Wards         .... 

presumption  as  to  attainment  of  majority  (Mahomedan  law) 
After  passing  of  Indian  Majority  Act ,  .       '     .  , 

'  when  guardian  appointed  by  Court 
wards  of  Court  of  Wards   ....  .29,32, 

other  infants  ...... 

not  affected  by  provisions  of  Indian  Succession  Act 

age  of  majority  for  special  purposes 

•  fixed  by  testator  .... 

day  on  which  ^—  completed       •  .  .  , 
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Afife  of  Puberty— 

Mahomedan  law  ....*...         293, 294 

presumption  as  to  .  .  .  .  .  .  .    429 

Agent- 
infant  cannot  appoint    ........    287 

may  be  appointed  .  .  .         .  *  .  .    28& 

responsibility  of  infant  .  .  .  .     *      .  .  .    28& 

Agreements— 5^06  Goktelacts. 
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Court  o^  Wards  to  fix     ......,,    114 

manager  to  pay  .  .  .  .  .  .  .     122 

surplus  how  to  be  disposed  of   .  .  «  .  .  .    132 

payment  of to  guardian  i|)pointed  by  Civil  Court  168, 170 

Anoestral  Trades- 
power  of  guardian  to  carry  on  .....        362,  363 
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Apostaoy— 

under  Mahomedan  law  disqualified  guardian  .  .  .66,  77,  79 

does  not  now  disqualify  ^ardian        .  .  .  ,  .67,  77,  7& 

Appeals — See  Appellate  Court,  Apprentice. 

on  behalf  of  minor,  when  certificate  necessary  «  .  ,        151, 152 

from  orders  of  Collector  .  •  .  .  .  .99, 100 

: imprisonment  by  Court  of  Wards        .  ,  .  .132 

— : giving  or  refusing  permission  to  sue  without  certificate      164, 15^ 
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who  may  appeal         .......         188,  189* 

from  orders  under  Act  IX  of  1861        ......     226 

Appearance  to  be  entered  by  guardian  for  the  suit       .  r  .  .    418^ 

Appellate  Court— 5^^  Appeals. 

may  sanction  suit  without  certificate  .  .  .  .  .15$ 

Application  to  Court— &«  Cbrtifxgatb  op  Adiministration,  Guardian. 

infant  cannot  make        ..*.....    412^ 

except  by  next  friend      .  .  .  .  .         '.  .  .    415' 

applications  on  behalf  of  infante  .....        420,  421 

time  of  limitation  ........    892[ 

applications  against  infants,  notice  of  ....     421  n.  (1> 

under  Indian  Trustee  Act  .......     43& 

Appointment  of  Guardian— iS?0  Ciyil  Cottrts,  Guardian,  Will. 

its  effect  on  age  of  majority     .  .  .  .  .      ,     .  ,29 

Apprentioe—iSfetf  Contract. 

apprenticing  of  Infant  ......       366 — 369 

contract  of  apprenticeship  .  .  .  t  .        367,  369 

as^gnment  of  — -«  to  new  master       ......    369 
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appeals  from  order  of  Magistrate  .375 
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canoelment  of  contract  of  apptentioeship                                         .  .372 

death  of  master 373,374 

maintenance       ........  .375 

insolvencj  of  master      .......  374,375 
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Arrangement— &«  Family ——.   ^  ^ 

Arrears  of  Revenne— 
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of  person  of  infant      .•••,,,.     420 

Attorney- 
infant  cannot  appoint  •  ..«...     287 
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Aunt  (Mahomedan  law)— 
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to  give  in  marriage        ...•«.«      74 

Avoidanoe— i&«  Bepudiation. 
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Bencures  School :  age  of  majority        .          .         .          «          .         .  4 

Bengal  Sohool:  age  of  majority          ......  3 

Board  of  Revenue— /S!?^  Sakction. 

constituted  a  Court  of  Wards  .......  d5 

its  powers          ••......•  95 

controls  Commissioner            .......  9^ 

may  direct  Court  to  take  charge  of  estate    ....         lOS,  104 
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Brltisli  Subjects— iSto  Eubopban . 

Brother 

Hindu  Um — 
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cannot  giye  in  adoption   .  •  •  . 

Mahtmedan  law — 

right  of  guardianship      .... 
■   '  to  give  in  marriage  ... 

BuddhlstSy  Succession  Act  does  not  apply  to    . 

Burden  of  Proof—  , 

good  faith  of  transaottons  between  guardian  and  ward 
suit  to  set  aside  sale  or  mortgage      .... 
■  vhen  infant  iff  Mahomedan 
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when  minority  is  in  issue 
Buying  minor  for  immoral  purpose 
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Calontta— &0  Aoe  of  Majobitt,  High  Court. 
Act  XL  of  1868  has  no  operation  in 
age  of  majority  in        ....  • 

residence  within does  not  alter  status  without 

Oapaoity— i&d  Status. 

Capital,  maintenance  when  allowed  out  of 

Caste  (loss  oQ— 

effect  on  right  of  guardianship 
■  to  give  in  adoption    . 
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Certifioate  of  Administration— ^^^^  Civil  Courts,  Costs,  Publio 
Curator,  Suit. 
cannot  be  gp^anted  unless  infant  has  property  .  .  .  16, 


does  not  interfere  with  jurisdiction  of  Court  of  Wards 
when  may  be  granted  .... 
for  purpose  of  suit       .... 
property  must  be  capable  of  separate  management, 
who  may  apply  for       .... 
to  what  Court  application  to  be  made  • 

application  may  be  made  at  any  time  • 

to  what  application  should  refer 
procedure  on  application 
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Certifioate  ^of  Administration— (;<mf<f. 

notice  of  application    . 
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grant  to  claimant  nnder  will  or  deed 
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Conrt  to  call  for  report  and  make  inqnines 
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disqualification  for 

what  the  Court  is  to  consider  when  granting 

duty  of  Conrt    .... 

when  no  title  made  out  to  whom  certificate  to  be  granted 

powers  of  certificate-holder    . 
.       collection  of  debts        .  ... 

allowance  to  certificate-holder 

liability  of  holder  to  account 

maintenance  of  infant 

payment  of  allowance  to  guardian    . 

inyentory  and  accounts     . 
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balance  of  monies  received  by  certificate-holder 
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recall  of  certificate 
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grounds  for  recall  of  certificate 

accounts  by  certificate-holder  on  cemoval 

resignation  of  certificate         • 

powers  of  guardian  who  has  not  taken  out  certificate   of 
tion     ....... 

Certifl.oate-liolder'-iSSf;^  Certificate  of  Administration. 

Charges  of  Management  by  Court  of  Wards 
Charities,  application  of  infant's  funds  to 

Chastisement-r 

of  apprentice     ...... 

of  child  or  pupil  ....'. 

Cheating  by  guardian      , 

Children  of  Infant- 
funeral  ceremonies  of  . 
necessaries  supplied  to  .... 

Choioe  of  Custody  by  Infant  . 
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marriage  of       ...... 

consent  of  guardian  to  marriage 
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interrentioii  of, how  affects'  age  of  majority     « 

is  their  authority  extended  by  the  Indian  Majority  Act  ? 
l^w  administer^  ^y    .•  •  •  •  • 

powers  of  — ^-  when  some  of  joint  proprietors  oease  to 

.  Court  of  Wards  •       . 
cannot  interfere  with  Court  of  Wards 
or  with  infants. brought  under  that  Court    .  • 

appointment  of  guardians      .... 
power  when  first  given  .  '         .  *       . 

prooedui^e  ...... 


when  no  certificate  can  be  gfranted,  and  estate  consists  of  land,  Court  may 
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direct  Collector  to  take  charge        .  • 

cannot  thereafter  interfere  with  him, 
jurisdiction  under  Act  XA  of  1858  not  interfeVed  with 

XoOl  a  k  .  •  ••.  • 

summary  powers  with  respect  to  custody 

maintenance  of  infants  .  .  .  • 

Cl&ima^See  Compromise. 

Clothing:  duty  of  guardian         .  .  .  . 

Ck>lleotor— 5^0  Accounts,  Age  of  Minob  Pbopeietob. 

his  position  under  Beg.  X  of  1793 

education  of  wards  of  Court  of  Wards 

his  position  under  the  Court  of  Wards  Act  , 

subject  to  stlperintendence  of  Commissioner 
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his  powers  and  duties  ./         .  , 

to  report  minority  of  proprietor 

to  provide  for  safety  of  property        .  •  • 

what  to  take  charge  of  .... 

may  break  open  box     #  .  .  .  . 

may  direct  production  of  infant  and  provide  for  custody 

power  to  enforce  orders  •  .  ,  . 

to  exercise  duties  of  Court  with  respect  to  property 

when  estate  in  more  than  one  district  or  division    . 

to  exercise  duties  of  Court  with  respect  to  person  of  ward 

to  report  condition  of  ward,  particulars  of  property,  and  persons 
to  be  manager  and  guardian  .  .  . 

manager  subordinate  to  ,  »  ,  , 

must  report  debts  due  by  estate  .  « 

custody  of  person  of  ward       .... 

defaulting  manager  or  guardian 
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Compromise-* 
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unconscionable     bargain    with    person   who    has   recentiy    attained 


97 
97 
99 
99 
100 


127-129 
863,364 
S6i,  S6o 
128,  129 
128,  129 
864,366 

.      315 


298,299 

272  etseq. 
272,  273 

273  et  ieq, 

.  8,12 

•       20 

21—23 


majority         .....                      .  ^ 
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before  passing  of  Indian  Contract  Act   •           .           .  . 
Indian  Contract  Act        •;:.., 
limit  of  minority  for  purposes  of  contract 

oonlaracts  outside  Calcutta  by  Hindu  residents  of  Calcutta  . 

law  governing  capacity  to  contract        '.           .           .  . 

definition  of  minority  in  Succession  Act  does  not  apply  to  contract  .       27 
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effect  of  contract  being  acted  upon        .           .           .  .  •      276,  276 

specific  performance         •           .           .           .  ,           .276 
Sjf  Chtaifdian—^ 
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on  contracts  of  apprentioeriiip    . 


'    fraud  .«..,, 
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of  applications  mider  I  jdian  Xi^uBtee  Act     « 
of  enquizy  under  Act  XL  of  1858 
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Of  suiU — 
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against  inf mits 
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liability  of  next  friend 

guardian  for  the  suit 

nvhen  plaint  filed  without  next  friend 
"vrhen  recoverable  as  necessaries 
sale  of  property  to  proyide  for 
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leave  to  bring  suit  without  certificate    •      • 
s^peals  from  orders  granting  or  refusing  leave 
summary  powers  unth  respect  to  custody      • 
may  control  power  of  father  .  . 
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duty  of  Collector  when  such  event  happens    .....    103 
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tion        •        .        104, 144 
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discharge  of  estate  ..... 
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partition  by  Court  .    '       . 

Court  is  not  ordinary  trustee     ... 
suits  against  Court         ..... 
maintenance  of  wards    .  .  .  .  • 

Act  IX  of  1861  does  not  interfere  with  jurisdiction  of  Court 


107, 108 

.    108 

.    108 

108, 109,  113, 114 

.    109 

110,  111, 112 


114,  115, 129 

.    116 

116^118 


.    115 

.    11« 

.    120 

135, 136 

136,  345 

136.  137 

* 

.    144 
.«   144 

251,252 
192,  219,  225 


.    137 

.     137 
.    137 

138—141 
.    139 
139, 140 
.  8,  23, 147, 148, 149 


XXMsession  not  to  be  disturbed  by  proceedings  under  Curators*  Act . 

may  apply  for  relief  under  that  Act    . 

to  be  appointed  Curator 

procedure  on  termination  of  wardship 

when  succession  in  dispute 

powers  over  property  in  that  case         .        .  . 

wards  exempt  from  jurisdiction  of  Civil  Court 

is  the  authority  of  the  Court  extended  by  the  Indian  Majority  Act  ?  33, 107, 'l 40 

power  to  fine  recusant  manager  or  officer  .  .  .  ,    124 

contracts  ....  .  ...    145 

provisions  of  Court  of  Wards  Act  to  apply  when  CivU  Court  has 
directed  Collector  to  take  or  retiUn  charge  of  estate         .  .  103, 175, 177 

Cousin  (Mahomedan  law}v 

right  of  guardianship  -  .  .  .  .  .  ,  .  .71 

to  give  in  marriage  .  ,  .  .  .  .  78, 74 

Creditor— 5etf  Attachment,  Debts,  Joint  Cbeditob. 
Crimes— 

by  infants  ........      300-^02 

.300 

300,  301,  302 

.802 

.    406 


infants  under«7 

—^ between  7  and  12 

infant  offender  may  be  sent  to  reformatory 
Crixainal  Breach  of  TrT;ist  by  guardian 
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Oarator— ^«  Fitblic  Oubatos. 

appointment  of    .  0         . 

Pablio  Garator    « 

Ck>iirt  of  WardB  when  to  be  appointed 
pxpoeedings  under  Curatora'  Aot  not  to  distorb  posseBsion 
Wards  •  •  •  •  • 

Castody  of  Infenitd—See  Collector,  Fathbb,  Guabdian. 
dioice  by  infant  .... 

English  law ..... 

Mahomedan  law      .... 
xig^ht  of  gn^uurdian  ',  ,  ,  . 

wazd  of  Court  of  *Ward8 
when  estate  discharged  .  '. 

interference  bj  Court  with  rights  of  father    . 
illegitimate  children      .  '.      •   . 

testamentary  guardian  .... 
^mmary  powers  of  Court*  in  mofMtiX 

who  inay  make  apptication 

to  what  Court  to  be  made  .  .      • 

petition       .  •  •  • 

notice  of  application  .  .    *      . 

production  of  minor  and  temporary  custody 

to  whom  Court  is  to  entrust  custody 

hearing  of  petition .... 

order  .  .  .  •  • 

\       procedure     .  .  .  .  • 

order  how  enforced 

lemoYal  of  person  to  whom  custody  entrusted 

appeals  from  summary  orders 

orders  cannot  bePoontested  in  regular  suit 
Bummary  powers  qf  High  Court 

European  British  subjects 

residents  in  Calcutta 

application  to  be  by  affidavit 

infant  must  be  brought  into  Court 

even  if  purdahnasHeen 

extent  of  summary  relief  . 

who  mayapply  for  order   . 

can  only  consider  what  is  proper  and  legal  custody 

exercise  of  discretion  by  Court 

provisions  of  Indian  Divorce  Act  as  to  custody 
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of  Court  of 

.    137 

239—243 
.  241 
.  71 
.  304 
110—112, 129 
.  108 
212,  213,  234—237 
.  238 
.*  238 
219,  225 
.  221 
221,  222 
.  222 
.  222 
.  223 
•  224 
.  223 
.  223 
.  223 
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225,  226 
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.  226 
192,  219 
219—221,  226,  227 
227  et  seq, 
.  230 
.  233 
.  233 
233,  234 
.  234 

237,  238 

238,  239 
.     270 


D. 


Daj  on  which  age  of  majority  completed  . 
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Death— 

prooedore  on  — —  of  ward  of  Court  of  Wards 

of  infant,  when  anit  pending   . 
Debts— iS^  Attaohmknt. 

report  by  manager       *.  .  ,  . 

— ^  by  Golleotor       ,  ,  .        ■    . 


liqoidation         .  • 

power  of  oertifioate-holder  to  oolleot 

to  pay 


liability  of  father         .... 

dne  by  infants  estate,  payment  of 

liability  of  infant  for  debts  of  ancestor 

sale  of  estate  therefor  .... 

necessary  debts  incorred  1^  goardian 

receipts  •  •  .       *  . 

Decennial  Settlement  .... 
Declaration— 

of  age  of  minor  proprietor     . 

when  oondnsiYe  .... 

that  estate  snbjeot  to  Ooxat  of  Wards 
Decree— 5(00  Attachmbnt,  Ordebs,  Suit. 

when  binds  infant        .... 

unless  properly  represented  infant  not  bound 

oase  mast  be  proved  against  infant 

how  set  aside     ..... 

when  set  aside,  efifeot  on  subsequent  proceedings 

Execution  of— 

against  infant       .... 
against  minor  representatiye 
Deed— &0  Sale. 

person  claiming  onder entitled  to  certificate  of  administration 

appointment  of  guardian  by  ..... 

manager  to  deliver  deeds  to  Collector  .  -        • 

Collector  to  transmit  them  to  Court  of  Wards 
De  facto  Manager— iSi^r^  Eubta. 

powers  under  Hindu  law         .*.... 

■    ■ Mahomedan  law  ..... 

Defence— iS^«  Suit. 
Delegation— 

of  right  to  give  in  marriage    . 

when  presumed 

of  paternal  authority  . 
Deposit  in  Savings  Bank  .  • 

Detention  of  goods  :  suit  against  infant 
Discharge  of  estate  by  Court  of  Wards 
Discretion— 1960  Choice,  Custody  of  Infants. 
Distraint  \xy  manager  under  Court  of  Wards    . 
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Distress  justifies  giving  iiAuloption       »..•..       50 

Distriot— iSiv  Ck)LLECTOB,  Goubt  of  Wards. 

l>iBtriot  Courts— iS^  Ciyil  Goubts  ik  the  MoVuastL. 

Division— iSto  Gollzctob,  Goust  of  Wabdc. 

Divorce— 

bj  infant  (Maihomedan  law)  .......      294 

capacity  not  affected  by  Indian  Majority  Act  .  .  .29 

custody  and  maintenance  of  children  under  Indian  IKvoroe  Act  .      270 

Docnmeiitary  evidenoe  filed  with  report  of  Gollector  when  to  be 

given  to  ward  .......         106, 107 

DoonmentSy  execution  of,  by  manager  and  guardian  under  Gourt  of  Wards .      119 

Domloile— 

under  Indian  Succession  Act  •••••.  407,  408 
cai>acity  to  contract  ..••.«..  23 
Indian  Majority  Act  only  applies  to  persons  domiciled  in  India     •  .       84 

Dower- 
contract  by  infant         ••<•«•••      294 
capacity  not  affected  by  Indian  Majority  Act  .  •  .29 

duty  of  guardian  •••••...      328 

Duty  of  Court— i&«  Goubt. 

Duties  of  GKiardian  (Lecture  IX)  See  Clothing,  Education,  Guabdian, 
LoDOiNa  of  Infant,  Maintenance. 

E. 
East  Indians— 

age  of  majority  before  Indian  Majority  Act  in  Galcutta  •  .       26 

■  • — : outside  Galcutta         .  .  8 — ^24 

Education— iSM  Father,  Maintenance,  Religious  Education. 

guardianship  for  — ;-  (Mahomedan  law)      .  .  .        71  ^  eeq, 

apostacy  of  guardian   .••••••.        78 

wards  of  Gourt  of  Wards 98,130)131 

when  estate  discharged     ••.••..      108 
power  of  Gourt  of  Wards.       ,  .....      130 

Givil'Gourts.cannot  interfere       .••...      130 
expenses     .........      130 

when  Giyil  Gourt  has  directed  Gollector  to  take  ohar^  of  estate  .  .175 

when  gruardian  appointed  by  Giyil  Gourt      .  ..'         .  •         181»  182 

right  of  father  to  control       ......  .     214 

agreement  to  give  up  control  .••....      215 

duty  and  powers  ef  guardian  •  ....    303,304,308 — 310 

to  bring  up  child  with  feelings  of  affection  to  parents        .  .         810,  311 

guardian  to  select  school  .•..•••  309 
where  more  than  one  g^uardian  •.••••»     309 

ohild  to  have  religious  and  moral .....      309. 

power  of  High  Gourt 253,  254 

provisions  of  Indian  Divorce  Act       ..«•••     270 
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Emigration  :  effect  an  right  to  give  in  adoption       •#....       61 

Enonmbranoe— iS!M  Hobtoaoe. 

gnazdian  not  to  encnmber  nnless  obliged      .....      824 

Enquiry— <Sm  ADMiMifiTRXTOB,  Costs,  Guabdiak. 

Establishment— 

of  offlcerQ  under  manager        ^  ...,••      129 

of  senrantB  nnder  guardian    •->.....      131 

Estate— iS^0  Abbbabs  of  Rsyekub,  Ck>UBT  of  Wabds,  ]U[akaqeb,  Sub:- 
PLUS  Ikcomb. 
definition  in  Court  of  Wards  Act        .  .  .        •   .  .  .101 

how  declared  subject  to  jurisdiotion  of  Court  of  Wards      .  •  107,  108 

discharge  by  Court  of  Wards  .  .  .  -  .  .108 

charge  how  takep         .  ^  ^  .  .  .  ,  108,  109 

estates  of  different  wards  may  be  placed  under  same  manager      •  .      115 

Ennuoh  cannot  be  gruardian  .  .  ,  .86 

European  British  subjeot— iSs^  Aob  of  Majobitt. 

who  is  a-: .  ,  .  ,  .  .  .  34,  26, 26, 147  n.  (4) 

Act  XL  of  1868  does  not  apply  to      .  .  •  .  .        8,  24, 147 

Act  IX  of  1861  ..     *      .  ..  ..  .  .  •         219^221 

power  of  High  Court  to  appoint  gnardian    ....         192,  1^ 

power  of  District  Courts  .......     194 

custody  ........         219—221 

power  of  High  Court  as  to  custody    .....         226,  227 

Evidenoe— S^tf  Dooumektabt 

infant  witness  .......         40S«-41t 

duty  of  Judge  when  child  tendered  as  witness       .  •  .409 

infant  witness  must  be  sworn  .  .  .        '  .  .411 

when  statements  admissible     ..•••.  .411 

Ezeoution— iS9«  Attachmbnt,  Dbcbbb,  Salb. 

of  decree  against  infant  ......      420 

Ezeoutor— 

powers  under  Reg.  V  of  1799  .....  .  .  .89 

of  father  and  grandfather  entitled  to  management  (Mahomedan  law)    •  63,  64 
but  cannot  contract  infant  in  marriage        .  .  •  •  .78 

powers  under  Hindu  law        ......       8d0n.(l) 

infant  sole ........      437 

when  all  executors  axe«nfants  .  .  .  .  •     437 

P. 

• 

False  Imprisonment :  suit  against  infant      »  .  «  .800 

Family  Arrangement,  Court  looks  with  favor  on     .  .  •  .322 

Farm<— jS^«  Abbbabs  of  Bbvenue,  Lsabb. 

management  of  estate  by        . .  .  .  .  •  •  •     135 

Father— iSifftf  GtABDiAN,  Maintenaitob. 

Hindu  law^' 

.  right4>f  guardianship      ..*•«•  38 
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Father— cDft&j.  * 

Mindu  law^ 

testamentary  appointment  .... 

rig^ht  to  give  in  adoption  ..... 

delegation  of  right  .  .  •  d*  • 

JUakomedan  law — 

right  of  goardianahip       ..... 

his  execatoi  is  near  guardian      ...» 

testamentary  appointment  .... 

cannot  interfere  with  custody  of   male*  children  below  7, 
children  until  puberty  ..... 

right  to  give  in  marriage  ..... 

guardianahip  of  illegitimate  children 
Ptrsaiu  other  than  Hindus  and  Mahomedans—' 

right  of  guardianship 

delegation  of  right 

testamentary  appointment 

illegitimate  children 

appointment  by  deed 

will  not  duly  executed       • 

revocation  of  appointment 

form  of  appointment 

cannot  appoint  partnership  ,  ,  .  . 

guardianship  of  illegitimate  children      .  , 

Bnit  without  certificate  ..... 

when  father  alive,  Civil  Court  cannot  appoint  guardian 

appointment  of  guardian  by  High  Court 

loss  of  right  by  father  ...... 

right  to  have  cl^ldren  brought  up  in  his  own  religion 
release  of  right  ...... 

waiver  of  right  .  .  .  * .  .  • 

change  of  religion       ...... 

interference  with  custody  on  account  of  his  religious  principles 
waiver  of  right  of  custody      ..... 

right  to  control  education        ..... 

agreement  to  g^ve  up  control  .... 

poverty  ....... 

interference  with  custody  by  High  Court 

duty  to  maintain  children        ..... 

debts  contracted  by  children  .... 

money  paid  for  maintenance  .... 

powers  of  mof  ussil  Magistrates  to  compel  maintenance 
powers  of  Presidency  Magistrates       .... 

indirect  means  of  compelling  maintenance   . 

duty  independent  of  possession  of  property  by  infant         . 

obligation  exists  only  where  he  has  custody 

except  obligation  to  criminal  law      .  .  .  • 
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63,  71 
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or  female 
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79—81 
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86 
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86 

86 
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88—91 
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203—206 

206—208 
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209—211 

211 

212,  213 
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249—261 
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FsXheT—eontd,  * 

power  to  chaatise  or  put  constraint     .  . 

Female  Infant— i&^tf  Marsiaoe,  Wife. 
gfoardianship  after  marriage  (Hindu  law) 
to  whom  not  to  be  entrusted  (Mahomedan  law) 
ward  of  Ck)urt  of  Wards  not  to  be  brought  into  Court 
only  female  of  same  religion  can  be  appointed  guardian 
guardianship  when  husband  not  minor 
abduction  or  detention  for  immoral  purpose 

Female  Relations— 

Sindu  law'^ 

right  to  give  in  marriage  • 

Maluwiedan  law*^ 

right  to  custody      .  .  •  .  . 

up  to  when  .  .       '    . 

reasons  for  preference       .... 
preferred  by  Court  of  Wards  as  guardian  of  female 
Fine- 
ly Court  of  Wards — 

disobedience  of  orders  as  to  production  of  infant 
recusant  manager  or  officer    «     . 
Foreolosxtre— 

when  set  ajside  ..... 

although  foreclosure,  mortgagee  must  prove  bona  fides 
Foreign  Guardian  recognized  by  Court 
Fraud— 

when  guilty  of r— i  infant  cannot  take  advantage  of  infancy 
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71,  72 

.      Ill 

118 

167 

243 


61 

65 

68 

68 

118 


110,^111 
123,  124 

.      35S 

.      3T9 

216  n.  (3),  238  n.  (I) 


liability  of  infant         .... 
vitiates  sale  or  charge  of  minor's  property     . 
effect  on  limitation  of  suits    . 
of  guardian      ..... 
Funeral  Ceremonies— Se^  Religious  Cebemonieb. 
of  wife,  husband,  and  children  of  infant 


.  271 
.  300 
.  348.  352, 353 
.  396 
.      402 

279—281 


G. 

Gift- 

J9y  infant'-' 

Hindu  law  ..-...* 

to  guardian.  ...... 

lb  infant — 

Mahomedan  law     ..... 

payment  to  Official  Trustee 
by  person  who  has  recently  attained  majority,  to  guardian 
Government  Revenue^ 

manager  to  pay  ..... 

priority  over  attachment  .  .  .  .  , 

payment  justifies  sale  or  mortgage 
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315, 

316 
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123 
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122 
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Government  Savings  Bank  Aot-^See  DeVosit. 

definition  of  "  minor "  in         .  .  .  • 

Government  Seonrities— &«  Secukities. 
Grandfather— 
I^atemal-^ 
«    (Hindn  law)  right  to  give  in  marriage  . 
(Mahomedan  law)  is  near  guardian 

his  ezecntor  is  near  guardian 
right  to  giye  in  marriage    . 

guardianship  of  person 

Maternal — 

(dindu  law)  right  to  give  in  marriage  . 
(Mahomedan  law)  right  to  give  in  marriage 
Grandmother-r 
I*atemal — 

(Hindu  law)  right  of  guardianship 

right  to  give  in  marriage    .  .  .  .  . 

(Mahomedan  law)  right  of  guardianship  .  .  .  . 

Maternal — 

right  of  guardianship  (Mahomedan  law)  •  •  .  . 

Great  Grandmother- 
right  of  guardianship  (Mahomedan  law)      ..... 

Goardlan—iSletf  Contract,  Custody,  Dowbb,  Edttcatiok,  Foreign , 

Liability  of ,  Maintenance,  Marriage,  Batification,  Reli- 
gious Education,  Repudiation,  Sale. 
right  of  guardianship,  natural  and  testamentary 
what  is  a  gn^rdian?      .  .  .  .  .     '      . 

who  oannot  act  as  such  ..... 

Natural  Chiardians — 
Hindu  law — 

king  is  supreme  guardian    .  ...  • 

no  positive  rules  as  to  right  of  guardianship 
pref erd  as  guardians  blood  relations  on  father's  side 
right  of  father 

— '• mother 

stepmother  , 

paternal  relations   . 

uncle 

— grandmother 
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63 
73 
71 

54 
74 


42—44 
61 
67 


67 


67 


brother 

half-brother  , 

'  maternal  relations  . 
guardianship  of  infant  wife . 
widow 


of  illegitimate  children 

of  infant  member  of  joint  family 


Lee, 

21. 

• 

36 

• 

36 

36, 

38 

. 

37 

• 

44 

• 

38 

38, 

41 

42, 

44 

42,  46, 

46 

. 

42 

42—44 
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GHiardlan--<Mm^i.  Fige 

NiUwral  ^iMiriMM— contd. 

Mahomedan  law     ....  63-— 78 

guaidianB  of  persons  of  males  np  to  7,  and  females  nntil  pabertjy  66 — ^70 

mol^er.    .*......  66,  66 


maternal  grandmother  . 
^— —  great  grandmother 
paternal  grandmother   . 
sisters 

danghters  of  sisteza 
maternal  aonts  . 
paternal  aonts 
reasons  for  preferring  female  relations 
rights  cease  on  marriage  with  stranger 
■  if  neglect  &  support  infant 


Sheeas 
guirdianship  of  infant  wife 

gvardians  of  males  after  7,  and  females  after  pnbertj 
father       ..... 
paternal  relntions 

to  whom  female  minon  not  to  be  entrusted 
-  how  long  custody  oontinnes 
illegitimate  children  .... 
disqualification  for  guardianship     • 
guardians  of  estate    .... 
guardianship  of  persons  other  than  Hindus  and  Mahomedana. 
period  of  guardianship 
father   . 
mother . 

delegation  of  right     . 
power  of  father  is  a  trust 
may  be  cbntrolled  by  Courts 
guardianship  of  children,  result  of  interoourse  between 

goyemed  by  different  laws        .... 
rights  of  guardians  not  superseded  by  Act  XL  of  1858 
Testamentary  Chtardiatu — See  Fatheb. 
no  one  but  father  can  appoint 
appointment  by  minor 
right  to  custody 
powers  under  English  law. 
cannot  delegate  trust        , 
trust  does  not  pass  to  his  representatiyes 
mother  cannot  interfere  with  him 
Court  of  Wards — 

guardian  of  eatsi^-^See  Makaqeb. 
guardian  of  person — 
under  Beg.  X  of  1793. 
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70 
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71 
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78-88 
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persons 


93 
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84,85 
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83,85 
85 
86 
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Qumrdlan— <»m^i. 

Court  of  Wards-^coiM,  • 

guardian  of  person — 

power  of  Collector  to  fine     . 

Collector  to  report  who  is  most  eligible  to  l)e 

Court  to  appoint 

choice  of  .... 

testamentary  gnardian  to  be  preferred 

distinct  from  office  of  manager 

same  person  may  be  gnardian  and  manager 

secnrity  to  be  given  by 

gnardian  of  female  ward 

heir  cannot  be . 

except  mother  or  testamentary  gnardian 

agreement  to  be  executed  by 

penalty  for  breach  of  trust  • 

execution  of  documents         •  .     . 

duties  and  powers 

right  to.  custody 

to  charge  of  what  property  entitled . 
*  accounts  .  .  .     •     . 

remuneration  .  .  r  . 

removal  .... 

remedies  against  defaulting  guardian 
CiHl  Courts       ..... 


powers  of  Mof ussil  Courts  and  High  Court  to  appoint  guardians 
distinguished      ...... 

gnardian  of  estate-^See  Cebtifioate  of  Adhinistbation,  Maitaoeb. 

Collector  may  apply  to  Civil  Court  for  appointment  of 
guardian  of  person — 

power  when  first  g^ven         .... 

of  what  minors  guardian  can  be  appointed 

CoUeotor  may  apply  to  Civil  Court  for  appointment  of 

disqualification  for  guardianship 

appointment    ...... 

notice  of  application ..... 

testamentary  guardian  to  be  preferred       .  • 

must  discharge  trust  gratuitously    . 

allowance       ...... 

0    Public  Curator  .  •  .  •  . 

nudntonance   •..•.. 

power  of  Collector  to  appdnl^  when  Civil  Court  has  directed  him 
to  take  charge         ..... 

powers  of  guardian  appointed  by  Collector . 

education         ...... 

removal  of  guardian  ... 

resignation      ..«•.. 
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114,  115 

116—118 

39  n.  (2),  117 

.      118 

.      118 
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.      119 

129,  131 
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.      130 

131,  132 
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Zee.  IV. 
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155,  156 

.      146 

147—160 
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,      167 

167—169 

.      159 

40,  167 

.      168 

168, 170 

.      169 

.      170 


.      176 

178 

.      181 

182—186 
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Qnardlan— <Mmfi.  * 

Civil  CoMrff— contd.       • 
S^aardian  of  person — 

« 

power  of  Mof  fuaa  Courts  to  appoint  gruaidiana  apart  from  Act  XL 

of  1868         •. 

European  British  subjects     . 
summary  appointment  of  guardian— 50«  Custody 
Appointment  of  guardians  hy  High  Court 

power  of  Supreme  Court  .... 
Higrh  Court         .     *      , 


Page 


190 
193, 194 


European  British  subjects, 
power  irrespective  of  nationality 
law  and  procedure  in  appointing  guardians 
when  will  appoint .... 
possession  of  property  by  infant  . 

settling  property  for  purpose  of  giying  Court  jurisdiction 
appointment  of  guardii^n  of  infant  outside  jurisdiotion 
person  residing  outside  jurisdiction  will  not  be  appointed  sole 
procedure  on  appointment  of  guardian  . 
application  to  be  by  petition 
when  petition  without  suit  sufficient 
when  insuf&cient    . 
petition  what  to  contain    . 
on  whom  to  be  serred 
what  evidence  necessary  . 
who  will  be  appointed  guardian 
control  of  conduct  of  guardian 
testamentary  guardian  will  be  preferred 
loss  of  right  of  guardianship 
enquiry  as  to  right  of  guardianship 
security  to  be  given  by  guardian  . 
summary  powers  as  to  custody — See  Custody. 
right  of   guardianship   not   lost   by  change   of   religion    or   loss    of 


Lee,  r, 
191—193 
191—193 
192,  193 

.      193 

195,  196 

196,  216 
196—1 98 

197,  198 

198,  199 
guardian   199 

199  et  teq, 

200 

2% 

.      201 

.       201 

.      202 

.       202 

.      216 

.      216 

.      216 

.      216 

304  n.  (1) 

216,  217 


caste 


suit  by  guardian  witjiout  certificate  of  administration 

remedy  against  guardian 

application  to  High  Court  for  directions 

power  as  to  place  of  residence  of  infant 

cannot  remove  infant  out  of  jurisdic&on 

not  to  make  profit  out  of  estate 

conflicting  interests  of  guardian  and  ward 

a  guardian  is  a  trustee  . 

gift  or  sale  by  infant  to  guardian 

transactions  between  guardian    and   ward 

majority  .... 

releases  by  wards 
duty  with  ^respect  to  suits 
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62,  78, 113 

.    152 

183, 18^ 

.     305 

.     707 

.     308 

^    .    314 

314,  315 

.    315 

315,  316 

after  ward    attains 


316—322 
318—320 
324, 325 
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neglijj^ence  in  bringing  soit 

TOBignation 

most  acconnt 

purchase  by  guardian     . 

pre-emption 

xepairs  and  discharge  of  inomnbrances 

bonds       .... 

power  to  carry  on  ancestral  trade 

compromise  of  claims    . 

arbitration 

when  acts  bind  infant    . 

receipts  for  debts 

may  recover  what  he  has  properly  paid 

guardian  of  Person — 
duties  of       . 
right  to  custody 
power  to  bind  ward  apprentice 

-  Ouardian  of  Estate — 

to  provide  for  expenses  of  religious  ceremonies 
W  duties  of       .  .  *         . 

duty  as  to  maintenance 
to  have  regard  to  interest  of  inheritance . 
payment  of  debts    .... 
to  accumulate  income 
not  to  sell  or  incumber  unless  forced 
power  to  sell  or  mortgage  (Hindu  law)     . 
power  to  sell  (Mahomedan  law)     . 
power  over  moveable  property  (Mahomedan  law) 
power  to  lease 

powers  of  guardian,  who  has  not  taken  out  certificate 
tion  ...».' 

Ouardian  for  the  Suit- 
appointment  does  not  alter  age  of  majority 
in  suits  against  wards  of  Court  of  Wards 
costs  in  such  suits    .... 
interests  must  not  confliclj  with  those  of  infant 
power  to  compromise 
appointment 

%ow  application  to  be  made 
who  may  be  appointed 
appearance  to  be  entered  by 
written  statement    . 
removal 
death 

liability  for  costs     . 
costs  of         .  .  . 

cannot  receive  money  or  other  thing  without  leave  of  Court 
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328,  329 
.  368 
.  369 
.  369 
.  362 
.'  362 

363, 364 
.  366 

363,  376 

376  n.  (1) 

.  403 

.  303 

303, 804 

.  366 


.   63 

.  303 

304,  305 

•  323 

323,  324 

.  323 

.  324 

330  et  seq. 

331,  341,  342 

.  342 

.  355 

of  administra- 

359—362 


.   29 

125, 126, 127 

.  127 

.  315 

364,  365 

417,  419 
.  418 
.  418 
.  418 
.  418 
.  418 
.  418 

418,  419 
.  420 
.  420 


472 


INDBX. 


H.  Pa^ 

Habeas  Gorpns^SStftf  Custody  OF  Infants     .         ,         .          .  .228 

does  not  nm  in  mofaasil            ......  .    236 

for  what  porpoBes  aboliBhed      ......  228.  229 

can  retom  to  writ  be  odntroTerted  7      .....  23<X— 233 

extent  of  relief   .           . ' 233, 234 

who  may  apply  for         ........    234 

Court  can  only  consider  what  is  proper  and  legal  custody    .           •  237, 238 

Half-Brother— 5e0  Bbotheb. 

Half-Sister~5tf0  Sisteb. 

'Reir^See  Wbonqful  Possession. 

of  ward  of  Court  of  Wards,  suit  by      .           .           •           .           •  .131 

High  Ooort— ^tf  Custody  of  Infants,  Guabdian,  Suit. 

law  administered  by     .                       .           •           .           .           .  26, 78, 79 
infants  subject  to  its  jurisdiction  cannot  be  brought  under  Court  of 

Wards .   101 


Act  IX  of  1861  does  not  a^ect  jurisdiction  of  High  Court 
territorial  limits  of  jurisdiction 

powers  of  High  Court  and  District  Courts  distinguished 
jurisdiction  as  a  Court  of 'Equity        .  .  « 

ward  of  High  Court      .  .    •       . 

marriage  of  wards         •  .  •  .  . 

education  and  maintenance  of  infant  . 
settlement  of  property  on  marriage      .  « 

powers  over  property  of  infants  .  .  « 

sale  or  mortgage  ..... 

Hiring  minor  for  immoral  purpose 
Hizanut,  period  of  .  .  .  .  • 

Husband  of  Infant—S!?^  Wipe,  Widow. 

right  of  g^uardianahip  of  wife  (Hindu  law)  .  • 

•J — (Mahomedan  law) 


duty  to  maintain  wife 


(Mahomedan  law) 


husband  of  ward  of  Court  of  Wards    . 
Civil  Court  cannot  appoint  a  guardian  of  wife,  unless 
minor   ....... 

funeral  ceremonies  of    .  .  .  , 

necessaries  supplied  to  . 

I. 

Idiot  cannot  be  guardian  .  .  .  .  .  .  .«.  36,77 

Illegitimate  Ohildren— /SS^^  Age  of  Majobtty,  Guabdxan,  Maintenance. 

testamentary  appointment  of  gpiardian         ....  ^^,  85 


192, 219 

191, 192, 194 

.    195 

.    195 

.  2ur 

813,314 

253,254 

326—328 

343,  344 

.    443 
.    168 

45,46 

76,77 

269,  270 

77,  266  n  (I) 

.    118 

husband  is  a 

.  167 
279—281 
280—282 


status   under  English  law 

Hindu  law 

• ■  Mahomedan  law 

guardianship,  English  law 

Hindu  law 

'■ Mahomedan  law 
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88 
91 
.  92, 93 
88-91 
.  91, 92 
.  92,93 
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tUefiritiinate  Children- eofiei.  Piige 

custody    .  .  .  •  .  .  »  .  .      238 

.  Immoral  Purpose,,  disposing,  or  obtaining  pooBession,  of  minor  for  443- 

Immoveable  Property— 

pnrcliase  from  income  of  estate  nnder  Court  of  Wards       .  .  .12^ 

procednre  when  minor's  estate  consists  of  — 7— »  and  no  certificate  can  be 
granted  ........  1^4, 175 

'  Imprisonment— 6^0  False . 

Income — 

guardian  to  aoonmnlate  .      ^  -  ,  .  .  .  ,      8^3 

stixidxis  income  of  estate  nnder  Ck>art  of  Wards        .  ,  ,  124,125 

Inonmbranoes— i%tf  Mostgage. 

gnardian  may  discharge  .  .  .•  1  ,  *  ».      369 

indiaji  Oontract  Aot— 5^^  Contract. 

ia  n3t  exhanstiYe  of  the  law  of  contracts      .....      275 

Indian  Majority  Aot—See  Age  or  Majobity,  Civil  CoxrBts  in  the 
M0FU88IL,  Court  op  Wards. 
piurpoee  of  Act    .  .  .  /  .  «  »        28 

its  provisions      ......,,-*  28 — 30 

to  whom  it  applies         .  .  .  .        '   .  .  .34 

•  does  not  alter  capacity  as  to  marriage,  dower,  divorce,  adoption     •        .  .        29 
capacity  of  persons  who  attained  majority  before  passing  of  Act  .  «        80 

not  to  affect  religion,  religions  rites,  or  usages  .  .  .  .30 

ita  effect  on  Acts  in  which  "  minor  "  is  interpreted  for  special  purposes     .  30,  31 
ln£a.noy — See  Fraud,  Hajoritt,  Minority. 
Infeint,  what  is  an  .  .  .  .  '.  .  .  ,  •         1 

Infant  Wife— Sw  Wipe. 

Infidels,  marriage  of  .  .  .  •  •  i297, 298 

initiatory  Ceremonies,  mother  cannot  perform  .  .  .41 

Insane  Person  cannot  be  guardian  .  .  .  36, 77 

Intercourse  with  infant  when  punishable  as  rape       ....      442 

Interest  on  securities  (Court  of  Wards)  .  .  .  .  .      121 

0  Interests— /Sfetf  Conplicting ,  Guardian  por  the  Suit,  Next  Frieitd. 

Inventory- 
to  be  delivered  by  Collector      ......    99, 100, 114 

— ' by  Public  Curator  or  administrator  ,  *  .  .171 


J. 

Jain  Law,  age  of  majority  under 

Jews,  age  of  majority  before  Majority  Act ' 

Joint  Certificate  Of  Administration 

Joint  Creditors  :  limitation  when  one  is  minor 

Joint  Estates— iS^  Partition. 

management  of  infant's  share  .   . 

Court  of  Wards  to  take  charge  of  infant's  share 
certificate  of  administration  of  share  . 


4 

26 
163,  I64 
.      393 

41 
.  109 
.      150 


60 
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Joint  Proprietors— 

when  subject  to  Ck)nrt  of  Wards 

procedure  when  one  or  more  oeoae  to  be  disqualified 

Judge^See  CTvil  CouiiTfitiN  the  Mofussil,  Coubt. 
duty  to  appoint  guardiai^  (Mahomedan  law) 
right  to  give  in  marriage         .  .  .  . 

K. 
KbzI^Sm  Judge. 

Kidnapping 

Kurta—  See  Manages. 

isf^iardian  of  shares  of  infant  members  of  family  . 
duty  to  account  .       •    . 

L. 


li€LXLd-r-See  I^CMOVEABLE  PROPEBTT. 

Lease— 

• 

by  Court  of  Wards  or  Collector 

efifect  of  unsanctioned  lease 

by  certificate-holder 

lessee  who  has  acted  bond  fide 

power  of  guardian 

for  how  long  lease  by  guardian  enures 

by  manager  appointed  by  Civil  Court 

In  cases  governed  by  English  law  in  Calcutta — 
surrender  and  reneval 
charges  attending  renewal 
new  leases  to  be  to  same  uses 
grant  of  renewal  of  lease  by  infant 
grant  of  leases       .... 

Legacy- 
vesting  of 

to  minor  .  . 

acceptance 

payment  to  Official  Trustee 
payment  into  Court 
to  ward  of  Court  of  Wards 

Lender— ^47  Mobtgagb. 

Leper  oan  gfive  in  adoption 

Letters  of  Administration— iS!?^  Adhinibthation. 

Letting  minor  for  immoral  purpose 

Liabilities  of  Infants 

liability  to  action  for  wrongs  . 

— for  offences  against  criminal  law 


.       103 
102, 103, 176, 177 

72 
U 


41,333 
.      329 


116,  356 
116  n.  (1)  ' 
178-181,  365 
.  180 
.  355 
.  355 
.     355 

.  356 
.  367 
.  367 
.  357 
.      356 

I 

.  35 

.  437 

.  437 

.  438 

.  439 

.  439 

47  n.  (6) 

.      443 
Lee.  VIII 

.      300 
300,301 
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Uability   of  Guardian— /S?^  Bbbaoh  op  Trust,  Cheating^  Ck)NTBACT, 
Marrtaqb. 
^'hen  guilty  of  fraud     ..... 

for  -waste,  mal-administration  or  negligence   . 

to  acoonnt  ...... 

Iiiabili);y  of  Guardian  for  the  Suit  for  costs 

of  Next  Friend  for  costs 

liibel :  suit  against  infant  .  .  .  •  . 

Lieutexiant-G<)yemor— 

to  contiol  Ckmunissioner ..... 

to  TTiabre  roles  >    .  .  . 

Limitation— 

complaints  by  or  against  apprentice    . 
suit  to  set  aside  sale  made  during  minority    . 
anit  for  preemption      ..... 

of  aaite  by  infants  ..... 

Bait  by  representatiye  of  infant  .  .    *      . 

when  representatiYe  under  disability  . 
applications  by  infants  .  .  .     «     . 

suit  ^^hen  one  joint  creditor  is  ai^  infant 
when  once  time  begins  to  run  nothing  stops  it 
pxoviBions  for  limitation  of  suits  are  of  general  application 
exceptions    ...... 

when  infant's  interests  are  in  charge  of  guardian     . 
suit  on  behalf  of  infant  .... 

benefits  given  to  infants  are  strictly  personal 
frand         ....... 

Umitation  Aot,  1877,  remoyes  difficulty  as  to  age  of  majority 
liOdg^gf  of  Infant:  duty  of  guardian    .... 

Loss  of  Caste— iS^  Gastb. 
^Iioss  of  Right— 

of  guardianship— i9e0  GusTODT,  GUABDIAK. 

to  give  in  marriage     ...... 

M. 
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402 

. 

406 

. 

405 

418,  419 

,420 

416, 

417 

• 

300 

• 

99 

• 

99 

• 

373 

• 

390 

• 

391 

390—396 

a 

391 

• 

391 

. 

392 

. 

393 

. 

393 

. 

393 

393, 

394 

• 

394 

394, 

395 

. 

395 

• 

396 

. 

31 

303, 

304 

63 


Hagistrate— 50^  Appbbktice,  Father,  Pbbbidbnot  Maoistbate. 

Haintenanoe  ........     Lee.  VII^ 

of  apprentice      .........    375 

of  ward  of  .Court  of  Wards— SSc;^  Allowance. 

*  when  estate  discharged  ....    108 

when  guardian  appointed  by  Civil  Court        .  .        NO,  252,  253,  305,  306 

power  of  Collector  when  Civil  Court  has  directed  him  to  take  charge  of  estate   175 
duty  of  father— iS^0  Fatheb. 

can  only  be  directly  enforced  by  criminal  law,  ,    247 

powers  of  Criminal  Courts  are  irrespective  of  nationalil^   .  .  .251 

extent  of  those  powers  .  .««...    251 
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Maintenance— ev^A^^.  * 

power  of  Civil  Coarfs 
dotj  of  certificate-holder 
powers  of  High  Court    . 

when  can  be  g^yen  . 

most  be  clear  fnnd  or  income 

infants  interest  most  be  Tested 

exceptions  *  . 

can  be  g^yen  in  spite  of  direction  to  acenmnlate 

and  whether  or  not  direction  for  maintenance    . 
no  obligation  on  mother  .... 

cases  where  Court  will  allow during  lifetime  of  father 

where  father's  income  insufficient 
where  other  children  nnprorided  for   . 
where  trust  in  marriage  settlement*     • 
when  gift  to  father  for  —     . 
dutj  ef  guardian 
out  of  what  fund  will  be  giTcn 

incotaie        '  .  . 

accumulations  of  income'  . 

where  more  than  one  fund    ^ 

when  aUowed  out  of  capital 
amount  allowed 

when  father  and  mother  indigent 
when  brothers  and  sisters  unprovided  for 
provision  for  wife  and'children 

-= •  for  husband  *  . 

increase  of  allowance    . 
provisions  for  special  expenditure 
past  maintenance 
allowance  up  to  when  given 
payment  of  sums  expended  for  necessaries 
accumulations     .... 
to  whom  allowance  to 'be  paid 
provisions  of  Indian  Divorce  Act 
power  of  trustees  holding  proi>ert7  in  trust  for  infant 
is  necessity  justifying  sale         .... 
Majority— A?<?  Age  of  -i — ,  Munority. 

two  standards  set  up  by  Reg.  XXV I  of  1793 

Act  XL  of  1858 

question  not  of  .procedure,  but  of  capacity 
person  who  has  attained  — >«  cannot  be  reduced  to  state  of 
presumption  as  to  (Mahomedan  law) 
suits  pending  on  attaintment  of  .  .  . 

ManQ,genieiit  of  Estate  under  Court  of  Wards— 5^^  Court  op  Wards. 
^.hen  income  iosufScient  for  separate  management 
Court  mj^y  give  lands  in  farm  or  lease 
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253. 
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254- 

-257 

254, 
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256, 

257 

•                          * 

253 
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255 
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258 

258, 

259 
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259 

• 

260 

•            • 
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262,  303- 

-305 

•                        • 

262 

•                        * 

263 
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263 

263, 

264 

264, 

265 

•                        • 

265 

265, 

266 

265, 

266 
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266 
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283 

•                       • 

266 

•                        • 

266 

265—267 

•                        • 

26S 

•                        • 

26S 

268, 

269 

•                        • 

269 
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270 

306, 

307 

335, 

336 
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^ge        , 

30 

428 

429 

Wards. 

115 
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Kanagement  of  Estate  under  Ooort  of  Weutd&'-contd. 

cliarges  of  management  .... 

prioritj  over  attachment  .... 

by  fann  and  direct  from  Collector 

Kanager—^^  Accounts,  Certificate  op  Administbation,  Guabdian, 
-KuBTA,  Lease,  Necessity. 

Omrt  of  Wards — 

Collector  to  report  who  10  eligible  to  be  . 
Court  to  appoint  .... 
separate  manager  .... 
snb-matiager  .... 

may  manage  estate  of  more  than  one  ward 
choice  of — -  .... 


Page 
.  122 
.  122 
135,  136  . 


distinct  from  office  of  guardian  «. 

same  person  may  be  appointed  to  both  offices 

security         .  .  .  . 

how  dispensjed  with  .  ; 

agreement  by  manager 

breach  of  trust 

execution  of  documents 

powers  and  duties    , 

what  to  have  charge  of       . 

subordinate  to  Court  and  Collector 

must  deliver  seals,  title-deeds,  and  securities  to  Collector 

interest  on  securities 

not  to  derive  benefit  from  management 

is  a  trustee  . 

debts  due  by  estate , 

application  of  monies 

suits  by  and  against  ward 

remuneration 

is  €k>yemment  officer 

removal 

powers  when  succession  disputed 

appointed  by  Collector 

Appointed  by  Civil  Court — 

suit  for  account      .... 

power  to  sell  or  mortgage  . 
Hindu  law-^ 

power  to  sell  or  mortgage 

powers  of  da  facto  manager        ,  ,» 

description  of in  instrument  of  sale 

when  power  can  be  exercised 


.  114 
lU,  115 
.  115 
.  115 
.  115 
.  116 
.  118 
.  118 

118,  119 
.  119 
.  119 

119,  133,  134 
,  .  119 
119—125 

119,  120 
.    120 

120,  121 
.  121 
.  121 
.  121 
.  121 
.    122 

125,  126,  127 
.  129 
.  129 
.  132 
.  140 
175,  178 

172—174 
.      345 

330  et  teq, 

331,  332 

.      332 
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what  necessity  will  justify  sale  or  incumbrance— (-&<?  Necessity)  335—339 
when  benefit  of  infant  justifies  sale  ....  334, 340,  341 
sale  for  purpose  of  increasing  immediate  income         .  .  ^^^  ^^ 

his  representations  are  evidence  against  ward  .  .  ^ 
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not  affected  hj  Indian  Majority  Act 


father 


Marriage— 

of  infants  . 

capacity  to  enter  into  — 
JBindu  law 

consent  of  guardians 

marriage  of  infant  is  legal  and  complete 

right  to  give  in  marriage  . 

loss  of  right 

delegation  of  right 

devolntion  of  right  in  default  of 

right  of  mother     . 

mother  shoold  be  oonsolted 
Makomedan  law 

right  to  giro  in  marriage  . 

of  father 

paternal  grandfather 

executor  . 

paternal  relations 

mother     . 

maternal  relations 

J mowla  ool  mowalat 

ruling  authority  or  Judge 

female  guardian  loses  right  by  marriage  with  stranger 
minor  cannot  avoid  marriage  contract  when  entered 

or  grandfather 

when  minor  may  contract  marriage 

consent  of  nearest  of  kin 

when  next  guardian  may  act 

consent  of  guardians 
Christians  .... 

consent  of  guardians 

issue  df  certificate .  » 

Indian  Christian  Marriage  Act 
Natite  Christians 

Parsees  ..... 
Infidels  ..... 
duty  of  guardian  as  to  marriage  of  ward 

Hindus         .... 

Mahomedans 

to  prevent  unfitting  marriage 

marriage  of  guardian  with  ward, 

guardian  not  to  make  profit  out  of  marriage     . 
marriage  of  ward  of  High  Court 
suit  against  guardian  for  specific  performance  of  contract 

for  breach  of  contract 

Marriage  Expenses— 

provision  for       ...... 

are  necessaries  ...... 


289  et  seq. 
29,290 
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294 
46 
62—61 
53 
.53,54 
M— 61 
41,53—61 
65,  56, 58 
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72  etsef. 
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73 
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73,74 
74 
74 
74 
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of  marriage 


73 
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294—296 

295,  296 
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.      296 

297,298 

311—313 

311,  812 
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313,314 
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Marriage  Ex^nseB—contd. 

(Hindu  law)  of  daag^hters  are  charge  on  f  ather*8  estate 
of  female  members  of  minor's  family  , 
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311,  312 

.      339 


Xarriage  Settlement— S?^  HAiNTENiLNCB. 

duty  of  guardian  .  ...  .       '    .  .  .  .      326 

settlement  of  property  by  High  Court  ....        326 — 328 

.  provisions  of  settlement  ......  377,  378 

Master— i&tf  Appbbntice,  Schoolmasteb. 

Maternal  Aunir-See  Aunt. 

Maternal  Grandfather— <$;«  Gbandfatheb. 

Maternal  Grandmother— S90  Gbandmotheb. 

Maternal  Great  GraQdmother :  right  of  guardianship  (Mahomedan  law)      67 

Maternal  Relatidns— 

right  of  guardianship  (Hindu  law)  .  .....       45 

— •  to  give  in  marriage  (Mahomedan  law)  ...  .74 

Matehial  Uncle— ^«  Unclb. 

Mesne  Profits,  when  sale  set  aside,  purchaser  i|iust  account  for       .  400 

HiuoT—See  Age  of  Majobitt,  Civil  Coubts  in  thb  Mofussil,  Custody 
OF  Infants,  Coubt  of  Wabds,  Femals  Infant,  Guabdian. 
what  is  a  minor  .... 


definition  of  **  minor ''  in  Court  of  Wards  Act 


9,11 


, Act  XL  of  1858 

Sucoession'Act 

Hindu  Wills  Act 

-^— — — — — ^  Limitation  Act 

— — — ~— ^  Government  Savings  Bank  Act 

— — ^— ^^^—  Indian  Christian  Marriage  Act 

effect  of  Indian  Majority  Act  on  those  Acts  • 

cannot  be  guardian       ..... 
Jttinorlty— 

when  in  issue :  burden  of  proof 

evidence,  of         ...  .  . 

presumption  linder  Mahomedan  law 

plea  can  be  used  only  for  protection  of  minor 
Mithila  Sohool,  age  of  majority  according  to 
]f oftissil  Civil  Oqurts— jSftf  Ciyil  Coubts  in  the  Mofubsil. 
Money- 
infant  oan  recover  money  paid  .... 

received  by  manager  under  Court  of  Wards  . 

in  hands  of  Collector  or  manager,  attachment  against 

paid  in  discharge  of  mortgage  .... 

Montlily  AooountB^See  Accounts. 
MoonsifF— 

enquiries  and  proceedings  under  Act  XL  of  1858     . 

Act  IX  of  1861     . 

Mortgage— iS^tf  Inouhbbances,  Fobeclosubb,  Fbaud,  Manageb. 

surplus  income  cannot  be  invested  by  Court  of  Wards  on  — — 
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Kortgage-^<m^i. 

by  Court  of  Wards 

by  oertiflcate-holder     . 

by  Hinda  manager 

by  groardian  (Mahomedan  law) 


136,  345 

.178—181,345 

330,  331 

.      331 


except   under  Hindu  la^  no  person  other  thaar  properly  conatttnted  ' 
guardian  can  mortgage        .*.....      331 

by  High  Court   .......  .  .     344 

burden  of  proof  in  suit  to  set  aside    .  .  348 — 352 

Mortgagee— 

HiiuLu  law — 

bound  to  enquire  as  to  neoessitiy    .  •  .  .  .      345 — 348 

need  not  see  to  application  of  mortgage  money  .  \  .  .346 

must  not  take  unfair  advantage  of  guardian  .  .348 

must  prove  necessity  on  enquiry  .  .  <  .  ,       848—352 

MaJkomedan  law — 

duty  as  to  enquiry    ...  .  .  •  .  .354 

oonveyanoe  of  estate  of  minor      .  .  .  .  .  .433 

conyeyance  of  oontlngent  rights   .  .  .  *        433, 434 

money  paid  in  discharge  of  mortgage     ....        435, 436 

Mother— ;9m  Guabdxan,  Ikitiatoby  €jsrehonie8,  Makbiage,  Belioious 
Education. 

Hindu  law-' 

father  may  exclude  from*guardianship    .  .  .  *  .38 

right  of  guardianship  •  38, 41 

when  manager  must  act  under  adyioe  and  control  of  husband's  rela- 
tions        .  ,  .  .  . 
gfuardianship  of  son's  widow         ^ 
right  to  give  in  adoption  . 
may  depute  male  relation  to  perform  religious  ceremonies 

Mahomedi^  law— 
right  to  custody 

when  disqualified    .... 
loss  of  right  by  re-marriage 
neglect  to  support  infant  . 
illegitimate  children 

JEnglith  law — 

right  of  guardianship 
cannot  appoint  guardian  . 
Court  may  look  at  appointment  by  her    . 
cannot  interfere  with  testamentary  guardian 
illegitimate  children 
.     suit  by without  certificate  of  administration 

removal  from  guardianship 

must  bring  up  child  in  father's  religion 

obligation  to  maintain  children      '     ,  • 

Mounier— i^M  P&oFseeioNAL 
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Koveable  Property— j&e  Property.  Page 

wlien  ininor's  estate  oonsists  of and  no  certificate  can  be  granted, 

procedure         .........    169 

po'wer  of  guardian  oyer (Mahomedan  law)         ....    342 

Ho'vrla-ool-mowalat  :  right  to  give  in  marriage      ' .  .  .  .74 

Native  Cluistians— S^^  Age  or  Majority,  Marriage. 
Natural  Guardian^iS^/^  Guardian. 
Near  Guardians  (Maliomedan  law)— 

w^ho  are .......*'. 


entitled  to  management  of  estate        .  . 

their  powers  ...**.. 
Near  Helativea  when  entitled  to  certificate  of  administration 
Necessaries— 

payment  of  sums  expended  for 
snpplied  to  infant  can  be  recovered  from  estate 
-what  are  —     .... 
sapplied  to  wife  and  children  of  infant 

to  husband  of  infant  . 

contrieu)t  construed  for  benefit  of  infant  • 
how  far  quantity  affects  liabilitj  of  infant 
when  infant  has  allowance  or  income 
money  supplied  or  paid  for  — ^ — 
liability  of  infant  independent  of  contract 
Necessity— 
Hindu  law — 

justifies  giving  in  adoption  •  .  .  . 

need  not  be  recited  in  instrument  of  sale 
'  when  justifies  sale  or  incumbrance  . 

maintenance  of  infant      ..... 

payment  of  debts  of  ancestor        .... 

performance  of  indispensable  religious  ceremony 

marriage  expenses  «  .  .  •  .  < 

litigation      .....•* 

payment  of  Goyemmeut  revenue  .... 

purchaser  or  mortgagee  bound  to  enquire  as  to  . 
'    real  existence  not  condition  precedent  to  validity  of  charge 

burden  of  proof  of  . 
Mahomedan  loTtf — 

duty  of  p'urchaser  and  mortgagee  to  enquire  as  to        • 
Negligenoe— 

suit  against  infant        .  .  .  •  .  • 

of  gfuardian  in  suit        ...... 

Nephew  (Mahomedan  law) — 

right  of  guardianship    ...... 
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.    287 


.       50 

.    333 

335—339 

335,  336 

336,  337 
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338,  339 
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348—352 

354,  355 
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382,  425 


to  give  in  ;narriage 
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Next  Friend- 
in  suits  by  wards  of  Gomt  of  Wards    . 

costs  of  such  suits 

power  to  oompromise  sn^ts 

suit  on  behalf  of  infant  must  be  by  — — > 

who  may  be         ...  . 

panper .... 

interest  mnst  not  conflict  with  that  of  infant 

on  application  by  infant 

plaint  filed  without  next  friend 

removal   ..... 

retirement  .... 

on  death  or  removal,  proceedings  stayed 

application  for  appointment  of  new  < 

who  may  apply  .... 

liability  for  costs 

when  may  recover  costs  from  minor   . 

cannot  receive  money  or  other  thing  without  leave  of  Court 

discharge  when  infant  attains  majority 

cannot  continue  suit  after  death  or  majority  of  infant 
Nieoe:  right  of  guardianship  (Mahomedan  law) 
Notioe— 

of  application  for  certificate  of  administration^ 

to  purchaser  at  execution-sale  .... 

to  infant,  service  of       . 


315, 


125,  126, 127 
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364,365 
.  412 
•.    412 

412, 413 

413,  414,  415 
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414,  415 
.  416 
.  415 
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.  416 
.  416 

416,  417 

416,  417 
.  421) 

429,430 
.  431 
.   67 

.  159 

377, 378 
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O. 

OSenoes—See  Cbimes. 

0£GLoer  (Goort  of  Wards)— S^d  Establishment. 

neglecting  to  account  or  give  up  property 

removal  of  ....... 

OfS.oiai  Trustee,  payment  of  gift  or  legacy  to  .  . 

Onus  Probandi— ^6  Bubdeit  of  Pboof. 

Option  by  infant  as  to  custody      ..... 

Orders— i&tf  Custody  of  Infants,  Decbbe. 

made  in  suits  or  on  application,  infant  not  being  represented 
Orphan  cannot  be  adopted  ..... 

Outoast— &0  Caste. 

cannot  perform  religious  ceremonies   .... 


123,  124 
.  132 
.    438 

239-243 

.   421 
.     62 
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Panohayety  reference  to,  by  guardian 

Papers- 
Collector  to  take  charge  of 
he  may  break  open  box  to  search  for 

Parsees,  marriage  of 


.   366 

109, 110 
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by  Ck>izrt  of  Wards  ........    136 

Biiit  for    ........  .        325,  326 

by  arbitrators  or  Collector         .......    326 

Partnership—iS^d  Ancestral  Tbajdss. 

cannot  be  appointed  guardian  .  .  .87 

infant  partner     ........        288,  289 

Ms  liability 288,  289,  389 

Paternal  Aunt—See  Aunt. 

Grandfatlier— iStftf  Gbandfathbb. 

G-randmotber — See  Gbandmothbb. 

Relations— iS^«  Guardian,  Marriage. 

Pauper  next  Friend  ......       412,  413 

Permanent  Settlement  ......     94 

Permission  to  adopt—^^a  Adoption.    ' 

'PersonSee  Custody  op  Infants,  Guardian. 

Petition  for  appointment  of  Guardian— iS^^  Guardian. 

Place  of  ResidenoS— /&6  Lodoing. 
power  of  guardian  as  to  • 

he  cannot  remove  infant  out  of  jurifidiction  .     *       . 

Possession— iS^tf  Wrongful  Possession.  , 

Pre-emption- 
exercise  of  right  by  guardian    ...... 

limitation  ........ 

Presldenoy  Magistrate— iSM  Father. 

custody  of  female  ohUd  abducted  or  detained  for  unlawful  purpose 

Prioe,  adequacy  of,  to  be  considered  in  determining  validity  of  sale    . 

Probate- 
will  simply  containing  appointment  of  guardian  not  entitled  to     . 
cannot  be  granted  to  minor       ...... 

Prooeedings  on  behalf  of  Iftfante^— 

when  certijGlcate  of  administration  necessary  .  .  151,  152 

Prooess— ^^«  Attachment,  Suit.  • 

Prodnetion— i%tf  Collector,  Custody  of  Infants. 

of  ward  of  Court  of  Wards      .....  .       110—112 

Professional  Mourner  cannot  be  guardian  (Mahomedan  law)—  .      66 

Professional  Singer  cannot  be  guardian  (Mahomedan  law)-^  66 

Profligate  cannot  be  guardian  (Mahomedan  law) —  .  .66 

Proof— i&«  Burden  of . 

Property— iSfetf  Certificate  of  ADmNisTRATioN,  Collbotor,  Court  of 
Wards,  Guardian,  Manager. 
neglect  of  manager  to  deliver  property  ....        123,124 

Prostitution,  disposing  or  obtaining  possession  of  infant  for  purposes  of     .443 
Puberty  (Mahomedan  law) — 

is  test  of  majority  .  .  .  .  .  .  .   4,  6 

Irresistible  presumption  as  to    .  .  .  .  .6 

declaration  by  infant  as  to        .  .  .  .  .  .  .    428 

Pnblio  Accountants,  manager  and  guardian  under  Court  of  Wards  are     .    133 
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Pal>lio  Onrator— 

grant  of  oertifioate  to 

cannot  be  gnardian  of  penon 

entitled  to  oommission 

how  to  dispose  of  monids  reoeived  by- him 

inventovy  .... 

aoooontB  .... 

Bonunaiy  enquiry  into  inventory  and  aoconnts 

Purohase^SM  Immoveable  PBOPEaTT,  SEcnaiTiss,  Sale. 

by  guardian  .....*.. 
Porohaser  at  Exeoutioii-Sale—  ^ 

when  may  be  required  to  gfye  up  purohaae    . 

honafde  —  without  notice  ..... 
■■  ■■■        ■  with  notice         ..... 

fraud       ........ 

Porohaser  firom  Guardtan— iSe^  Ck)NTRAGT,  F^ud. 

Hindu  law —  .  ^ 

bound  to  enquire  as  to  neoeesity  .  .         ' . 

need  not  see  to  application  of  purchase^money  . 

must  not  take  unfair  advantage  of  guardian 

proof  of  neceesil^  .  .      •     . 

Mahomedan  lafc^^ 

duty  of  purchaser  as  to  enquiry    .... 
Purdahnasheen^ 

certificate  of  administration  may  be  granted  to 

infant  must  be  brought  into  Goorti  when  enquiry  as  to  custody 

sale  or  mortgage  by       .  ... 
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Rape,  intercourse  with  infant  when  ptthishable  as^ 
Ratifioation— iS^tf  Attorney,  Sebvice. 

of  marriage  (Mahopiedan  law) 

of  release  given  to  guardian    ... 

lapse  of  time      ...... 

of  acts  of  guardian        .  .  .       . 

what  amounts  to  ....  . 

mere  delay  is  not  .... 

where  infant  is  taking  upon  himself  a  liability 

where  act  is  one  which  infant  ought  in  fairness  to  confirm 

apparent  acquiescence  ..... 

of  lease   ....... 

re-sale  of  property        ..... 

cases  where  absence  of  repudiation  amounts  to  ratification 

withdrawal  of    . 
Recall  of  certificate  of  administration 
Receipt— 

for  purchase-money  on  sale  by  trustee  .  . 
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lEtBCeipt-^ontd. 

power  of  guardian  to  grant 
Reformatory         ..... 
Refasal— 

of  Omirt  of  yards  to  admit  minor  proprietor 
of  guardian  to  give  up  ward    . 
Registration  of  document  executed  by  minor  . 
Regulations— 
1793—1 
•      VIII,  eeo.  23 

^  t  •  • 

its  general  scheme     . 
extension  of  its  provisions 
sec.  6    . 
sec.  8    . 
sec.  12 . 
sea  15 . 
sec.  21 
sec.  27 
sec.  28 
seo.  32 
XXYI,  sec 
1796— III 
1799— V, 

sec.  2 
VII 
1800—1 
1803— LII 
1805— VIII,  seo.  29 
1822— VI 
1829—1,  seo.  4 

Relations— i9^0  Female ,  Mabbiaoe,  Maternal  - 

near when  entitled  to  certificate  of  administration 

leave  to  bring  suit  without  certificate 

Release— 

of  right  of  guardianship  by  father 

given  by  ward  to  guardian      .... 

wards  must  be  acquainted  with  facts  and  with  nature  of  their  rights 

family  arrangement      ..... 

ratification  of  release    ..... 

lapse  of  time  not  a  ratification 

Religion— iS^«  Female  Infant.  ' 

not  affected  by  Indian  Majority  Act   . 
change  of by  gfuardian     .... 

Religious  Oeremonies— 

mother  may  depute  male  relation  to  perform 
guardian  to  provide  for  expenses        .  f 
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Religrioos  Ceremoniea—contd.      * 

application  of  infant's  income 

when  neoessaries 

when  expenses  justify  sale  of  property 
Religious  Eduoation  of  Infants 

waiver  of  right  by  father 

change  of  religion  by  guardian 

in  what  religion  children  to  be  brought  up 

wishes  of  father  to  be  respected 

duty  of  guardian 

wishes  of  mother 
Religioas  Order,  Member  of,  right  to  give  in  adoption 
Religious  Rites  and  Usages  not  affected  by  Indian  Majority  Act 

Remote  Guardians  (Mahomedan  law)— 

who  are  ........ 

not  entitled  to  management  of  estate  .... 
Removal  of  guardian  appointed  by  Civil  Court . 
Remuneration  (Gourt  of  Wards)— 

of  manager         ........ 

of  guardian        ........ 

Renewal  of  Leases—iSptf  Lbasb. 

Repairs,  guardian  may  lay  out  money  in  ....  . 

Reports— iS00  COLLEOTOS. 

Representation  of  Infants  in  Suit— 5^«  Coubt,  Guardian  fob  thb 

Suit,  Next  Fbiend,  Suit. 
Representations  of  manager  are  evidence  against  infant 
Representative— ^S^tfd  Limitation,  Repudiation. 
Repudiation— iStftf  Ratification. 

when  purchase,  lease,  or  mortgage  is  bondjide 

of  marriage  (Mahomedan  law) 

when  infant  has  had  benefit  from  act  repudiated     . 

what  amounts  to     '  ^    . 

by  representative  of  infant     .... 

by  guardian        ...... 

when  contract  or  arrangement  has  been  acted  upon 

when  money  paid  on  behalf  of  infant 

Residence — See  Place  of 

within  meaning  of  sec.  6,  Act  XL  of  1858 
Residuary  Legatee,  when  minor  is  sole 
Resigpiation  by  certificate-holder 
Resignation  of  Guardianship 

by  guardian  appointed  by  Civil  Court 

Return— ^60  Habeas  Cobpus. 

Revenue— iS!?0  Abbeabs  of  ,  Govebnmbnt  — 

COMMISSIONEB. 

Revocation  of  testamentary  appointment  . 
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309,  310 

.    310 

51 

30 

63 
182—186 

.     129 
.    131 

.    359 


331 


353 


180 


291- 

-293 

,  382,  399 

,400 

396, 

397 

« 

397 

397, 

398 

398, 

399 

• 

401 

• 

156 

• 

437 

187, 

188 

328, 

329 

187, 

188 
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Rlght- 

of  guardianship.   ^See  Guardian. 
to  give  in  adoption.    See  Adoption. 
to  give  in  marriage.    See  Mabbiagb. 

Rules  under  Goort  of  Wards  Act 

Rnliirg  Antliority— 

is  supreme  guardian  (Hindu  law) 
right  of  (guardianship  (Mahomedan  law) 
to  give  in  marriage  (Mahomedan  law) 


S. 


Page 


99 

86 
64 
74 


Sale— See  Arbbabs  of  Rbvbnub,  Burdbn  of  Proof,  Gontbaot,  Man- 

AOEB,  Necessity,  Pbige,  Pubchasb. 
^        by  Court  of  Wards 

when  succession  to  late  ward  is  in  dispute 

by  certificate-holder 

to  bond  fide  purchaser 

by  infant  to  guardian 

guardian  not  to  sell  unless  forced 

by  guardian  (Mahomedan  law)  .  .       331 

by  Hindu  manager 

power  to  sell  and  charge  is  same 
description  of  guardian  in  instrument  of  sale 
recital  of  necessity  in  instrument  of  sale 
when  justified  by  benefit  of  infant 

English  law 

by  trustee  ■  .  •  . 

by  High  Court   .... 

of  minor  for  immoral  purpose 
Sale  in  Ezecntlon— 

minor  when  bound  by 

refund  of  proceeds  when  sale  set  aside 

description  of  property  sold 
Sanction  of  Board  of  Revenne— 

lease       ..... 

sale  or  mortgage 
Savings  Bank,  deposit  in 
Bdhool-^See  Education. 

gruardian  to  select         ..... 
Sohoolmaster,  power  to  chastise  or  put  constraint  on  pupil 
Seals  (Court  of  Wards)— 

Collector  to  search  for  and  take  charge  of     . 

manager  to  deliver  to  Collector 
Seonrlty— 

manager  and  guardian  (Court  of  Wards) 

Board  of  Bevenue  may  dispense  with 

guardian  appointed  by  High  Court     . 


136, 

345 

139, 

140 

178-181, 

845 

•         • 

180 

315, 

316 

• 

824 

I,  332,  841 

,342 

330, 

831 

.     . 

335 

832, 

858 

• 

882 

.  334,340, 

,341 

342, 

348 

•          • 

843 

t          • 

844 

•         « 

443 

377- 

-379 

879—382 

.  • 

424 

■     * 

116 

•     . 

136 

•     • 

442 

308, 

809 

•         • 

375 

109, 

110 

•         • 

120 

■          • 

119 

•         • 

119 

216, 

217 
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Soourlties  (Oonpt  of  Wards)—    * 
manage  to  deliyer  to  Collector 
Collector  to  transmit  to  Coart 

•         interest  of 

•  •  •        .  • 

purchase  ont  of  sorplas  i&come  of  estate 
Sednotion:  Slut  against  infant 
Separate  maaagement,  Collector  cannot  take 

capable  of       •  •  .  .  . 

Servant— iSs0  Sebviob. 
Servloe— /S?e  Apprsnticb,  Suit,  Suvmons. 

contract  of 

•  •  . 

ratification  of  contract 

8ettlem6nt--i&0  Decenkial ,  Maintenakce, 

SheeaSp  guardianship  during  period  of  hizanut 
dhraddlx— Ss0  Religious  Cebehokies.  * 

Singer— 6^0  Pbofessional . 

Sister— 

right  of  guardianship  (Mahomedan  law) 

to  give  in  marriage  (Mahomedan  law) 

Slander  suit  against  infant    '  . 
Small  Cause  Court :  suit  by  infant    . . 
Special  oase         .... 
Speoiflo  Performance 

infant  cannot  sue  for    . 

of  marriage  contract;  suit  against  guardian  . 
Status  of  mnoT-See  Illegitimate  Children 

how  affected  by  Court  of  Wards  Act 
Statutes— 

12  Car.  II.,  o.  24,  sec.  8 

,  sec.  51 

66  Geo.  III.,  c.  100 
11  Geo.  IV.  and  1  WilL  IV.,  o.  65 
13, 14  Vict.,  0.  36,  sees.  11  and  13 
24, 26  Vfct,  c.  100,  sec.  66 

Step-brother — See  Bbotheb. 

Stepmother- 
right  to  guardianship  (Hindu  law) 
to  give  in  marriage  (Hindu  law) 

Sub-manager  (Court  of  Wards)— 
appointment 
neglecting  to  account  .  .  / 

Subordinate  Judge- 
proceedings  under  Act  XL  of  1858 

Act  IX  of  1861    . 

Succession- 
infant  may  take  by 
to  deceased  ward  of  Court  of  Wards  . 


charge  of  property  in 


Marriage,  Permanestt 
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67 

74 

300 

412 

381  Bu  (1) 

276 
404 

.      145 

.  82,83 

83 

231,232 

366-^58 

9      381 

242 


42—44 
61 

.      115 
123,  124 

166  n,  (1),  168 
222 

.437 
139, 140 


i 


J 


INDEX.  489 

^vdt^See  Admissions,  Compbomibb,  Contract,  Goffrs,  Decbee,  Guabbiak 

FOB  THE  Suit,  Limitation,  Next  Fbiend.  Page 

Court  of  Wards — 

by  and  against  ward         ......  125, 126 

desoription  of  ward  ......         126—127 

Btiit  by  ward  not  to  be  broaght  without  leave  of  Court  .  .      126 

'   eervice  of  prooeas  on  ward  ......      126 

provisions  in  Court  of  Wards  Act  do  not  apply  to  suits  in  High  Court      126 
by  Collector  against  manager  or  guardian         .  .  .  133, 134 

by  ward  or  his  heirs  against  CoUeotor   .  •  .  .  .134 

provisions  of  Civil  Procedure  Code  do  not  apply  to       .  .  .      422 

suit  cannot  be  brought  or  defended  in  Mofussil  Civil  Court  without 
certificate      ........  l50, 151 

except  with  leave  of  Court      •  .  .  .  .  .  .      152 

leave  when  to  be  given  •  ...  ,  .  .  153, 154 

appeal  from  orders  giving  or  refusing  leave  .  .  .  154, 155 

provisions  of  Civil  Procedure  Code  do  not  apply  to  minors  of  whom 
manager  appointed  byOivil  Court  .    '       .  .  .  .      422 

duty  of  Judge  to  see  that  minor  properly  represented         .  .153,  4^2,  423 

guardian  with  respect  to  suits  ,      ^    .  .  324, 325 

for  account  against  certificate-holder  or  manager    .  .  .172 

in  what  Court  may  be  brought    .  .  .  .  .  173,174 

minor  may  continue  such  suit  after  majority    ....      174 

against  infants  for  wrongs     .......      300 

for  partition      .  .  ,  .  .  .  .  .  325,326 

to  set  aside  sale  or  mortgage — See  Burden  of  Proof. 

for  wages,  piece-work,  or  work  as  a  servant  .  .  .  .412 

sale  of  property  to  provide  for  costs   ......      339 

new  defence  by  another  guardian      .....  379,  380 

negligence  of  guardian  .  .  .  .  ,  .    ^      .      382 

service  of  summons,  suit  against  infant        .  .  .  412  n.  (3) 

infant  cannot  institute  or  defend  suit  .....      412 

must  sue  by  next  friend  (gee  Next  Friend)  .  •       «  .  .412 

«uit^gainst  infant  must  be  defended  by  guardian  for  the  suit      ,  ,      417 

infant  cannot  take  any  proceedings  .....      423 

lie  should  not  be  co-plaintiff  with  persons  whose  interests  are  adverse  to  his    424 
restoration  of  appeal  struck  off  through  negligence  (^  guardian  .  .      425 

duty  of  Court  to  look  after  interests  of  minor         .  .  .         423 — 425 

•description  of  minor  in  suit    ......         425 — 427 

burden  of  proof  when  taiinority  in  issue       .•  .  .  .  427,  428 

evidence  of  minority    ..,..,.  427,  428 

suit  pending  when  infant  attains  majorily  .  .  .         429 — 131 

death  of  infant  .........      431 

by  or  against  adult  described  as  infant         ....  428,  429 

Summary  Aocotiiits— /S^^  Accounts. 

Summary  iTiiqiiiry  into  inventory  and  accounts  of  Public  Curator  or 

Administrator  ,  .  .  .  .  .  .  171, 172 

62 
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Saxnmaiy  Powers—  • 

of  Courts  with  respect  to  custody  of  infants  {see  CuflTODT  of  IXFAif ts)  Lee 
independent  of  possession  of  property    ..... 

Summons,  service  on  infant  .  412  n. 

Supreme  Ctourt— 

powers  not  affected  by  Act  XL  of  1858         ....  17, 

power  to  appoint  giiardians     ......  191, 

practice  on  appointment         .....  .  . 

Surplus  Income  of  estate  under  Ck>nrt  of  Wards       ...  121, 

Surrender  of  Lease— &«  Lease. 


T. 

Tenures— 

Conrt  of  Wards  to  take  charge  of      « 

held  direct  from  Collector  .... 
Termination  of  Wardship— iSS^f  Coubt  of  Wabds. 
Testamentary  Gapaoity— S«^  Will. 

Testamentary  Guardian— ^SSm  Certificate  of  Adhinistbatiok,  Guabdza 
Testamentary  Suocession— 

definition  of  "  minor  "  in  Saccession  Act  has  reference  to 

age  of  majority  fixed  by  testator 
Testimony— Stftf  Evidence. 
Time— i^tftf  Limitation. 
Title-Deeds^— fi^dtf  Deeds. 
Torts,  liability  of  infant  to  suit  for         .  .  ,  .  . 

Trades— iSi?«  Ancestral . 

Transfer  of  dividends  or  stock  in  name  of  minor  trustee  .4 

Trespass  :  suit  against  infant      .  ,  • 

Trust — See  Breach  of , 

Trustee— A?tf  Official . 

X)Ower  as  to  maintenance  ......        306,  307 

sale  by      .....  . 

receipt  for  purchase-money       •        ~  . 

infant       ...... 

appointment  of  new  trustee  in  place  of  &f ant 

conveyance  of  estates  of  minor  trustee 

contingent  rights  of  minor  trustee 


money  paid  in  discharge  of  property  conveyed 


.    343 
•  .    343 
432  et  teq, 
.    433 
.    433 
433,  434 
435,  436 


U. 


Uncle— 

Hindu  law — 

cannot  give  in  adoption 
right  to  guardianship 
give  in  marriage 


62 
42 
54 
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Xaole — contd.  *  Page 

\  right  to  gnardianfihip        .......      71 

give  in  marriage  .......      73 

noonscionable  Bargain  with  person  who  has  recently  attained 

majority  .  .  .  .  .  .  ...        298,  299 

W. 


I 


^0 
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pa^s:  suit  by  infant  .  ,  .412 

fTaiv^r  by  Father— 

^      of  right  to  give  in  marriage       .  .  .  «  53, 54 

of  custody  .......        213, 214 

'ards  of  Court  of  Wards— <&e  Collectob,  Coubt  op  Wards,  Custody 

OP  Intpants,  Education,  Guardian. 
'ard  of  High  Court— &«  High  Court. 
Idow— iSfff  Adoption,  Guardian,  Marriage. 

goardianship  of  infant (Hindu  law)         .... 

sale  or  mortgage  of  property  of  minor  children  (Hindn  law) 
""ife— iSctf  Husband. 
in  fixing  maintenance  Court  will  consider  poverty  of  husband 
necessaries  supplied  to   .  .  ' .  .  '        .    ^     . 

right  to  maintenance     .  .  .  ^  . 

"Will— 5etf  Certificate  op  Administration,  Guardian,  Probate. 
of  minor  .  •*  .  ■  .  .  . 

testamentary  capacity  not  affected  by  Act  XL  of  1858  .  • 

Witness— i&d  Evidence. 

Work  done- 
infant  can  recover  for    ....... 

suit  by  infant      ........ 

Written  Statement  on  behalf  of  infant  .... 

Wrongful  Possession  of  property  to  which  infant  is  entitled  to  succeed— 

relief  against      ...  .  •  .  •  •       439 — 441 

when  infant  is  ward  of  Court  of  Wards         .  *  ^       »  ■  .    137 

Wrongs^ability  of  infant  to  suit  for     .  .  .  «  .  .300 


• 

46 

« 

336 

• 

283 

279, 

280 

269, 

270 

. 

431 

« 

14 

• 

276 

• 

412 

• 

418 
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3  LAW  PUBLK^ATIOXS  BY  TIfA(  KER,  SPINK,  &  GO. 


L\  ON.— An  Annual  Digest  o£  all  the  Indian  Gases  reported 

dimugr  the  year  1874-75.    By  AniM||^yon,  Bom.  C.S.    Demy  Sto.,    clotli. 
Rs.  8.  ^P 

^acaxdrp:w  On  Some  Revenue  Matters,  chiefly  in  the 

Province    of    Oudh.    By  Lieut.-Colonel  L  F.  Hacandbew.  Demy  8to., 
cloth.    Rs.  4. 

MACPHERSON.— Law  of  Mortgage  in  the  Moflissil.    Sixth 

Edition.    By  A.  G.  Macpiiuiuon.    Demy  8yo.,  cloth.    Us.  10. 

MACRAE.— 'Law  of  Divorce  in  India:  beiug  the  Indian  Divorce 

With  >'otea  of  decidbd  Oaees  of  all  Branches  of  the  Law  relating  to 
[atrimonial  Suit**  applicable  to  India,  and  with  Forms  of  Pleading.    By  G, 


nati 


C.  Macrae.  Barrister-at-law.    8yo.,  cloth.    Ks.  10. 

MACRAE.— Indian  Contract  Act  (Act  IX  of  1872).    With 

a  Commentary,  critical,  explanatory,  and  illastrative.  By  G.  G.  Macrab,  ; 
B.  A,  Barrister-at-law.    8yo.,  cloth.    Bs.  10. 

•  i 

MARKBY.— Lectures  on  Indian  Law.     By  William  Markbt, 
Judge  of  the  High  Court  of  Judicature.    Cloth.    Rs.  3.  i 

MAXWELL.— The  Indian  Magistrate's  Guide:  an  introduction     ] 

to  the  Judicial  Duties  of  3fSip-iMtrate^  and  Ju<tice.s  of  the  Peace  in  India.  \ 
By  Sir  Ben'son  Maxwell.  E»lircd  tcr  India  by  L.  P.  Delves  Bboughton,  » 
B  A.,  Barribtor-at-law.    8\o.,  cloth.    1{«.  12.  | 

MILLEIT  &  CLARXE— The  Law  and  Practice  of  Insolvency     i 

in  Irdia,   l)einp   H   and   12  Vict.,  Cap.  21.     With  Not«s  and  Rules  and  » 

j  Orders  of  tbe  iliu'h  Courts  of  Calcutta,  Madras,  and  Bombay.    By  Henbt  | 

\  Clabke  and  Frkdkkick  Millett,  Barristers-at-law,  &c.  8vo.,  cloth.    Rs.  8.  f 

\  \ 

I    MARTIN.— Handy  Note  Book  of  Law  of  Evidence  in  Orl- 

[  minal  Cases.    By  W.  B.  Martin.    Royal  8vo.    Rs.  5. 

NEWBERY.— A  Schedule  of  such  Local  and  Special  Laws     | 

as  are  most  fre<inently  referred    to.     Compiled  by  Edward    Newbebt,       i 
I  Fourth  Edition.    Sewed.    Paper  cover.    Rs.  2.  I 

I  i 

O^KINEALY.— The  Indian  Penal  Code  (Act  XLV  of  1860) 

and  other  Laws  and  Acts  of  Parliament  relating  to  the  Criminal  Courts  of 
India.  With  Notes  containing  the  Rulings  of  the  Nizamut  Adawlut  on 
points  of  Procedure  and  Decisions  of  the  High  Court  of  Calcutta.  Second 
Edition.    By  J.  0*Kinealy.    Royal  8vo.    Rs.  14. 


\ 


PHILLIPS.— The  Law  relating  to  the  Land  Tenures  of  i 

\             Lower  Bengal.    By  Arthur  Phillips,  M.  A.,  Barrister-at-law.    Xagore  Law  | 
;              liCcturcs.  1876.    Royal  8vo.     Rs.  10. 

PRINSEP.— The  Code  of  Criminal  Procedure  (Act  X  of 

1872)  and  other  L.«iws  relating  to  the  Proce^lure  in  the  Criminal  Courts  of 

British  India.    With  NotegJ^idicaticor  the  alterations  in  the  present  Code,  \ 

and  oontainiii.fi^  Abstracts  of -kthe  lut'r'rpnitations  by  the  High  Courts  of  ] 

Catcutta,  M.'wiras,   Bon\bay,  and  Alluh:x)>:id.  and  the  Chief  Court  of    the  \ 

Punjab,  of  tUvi  law  ^vj>ere  unr^^aled.    Being  a  Fifth  Edition  of  the  Code  I 

of  Criminal  Procedure  by  H.  T.  TuiNSKP,  Bengal  Civil  Service.    With  an  | 

Addenda  containing  Notes  of  Cases  to  Noveml]«r,  1876.    Royal  8vo.,  cloth.  | 
Rs.  16. 

^p            ^^^  ,_..__^_.    ,w   ^ %i^ 
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